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AMERICAN LAW REVIEW. 


OCTOBER, 1880. 


THE LAW OF COLLATERAL SECURITIES. 


Part IL].— REMEDIES FOR ENFORCING NEGOTIABLE COLLATERALS. 


Collateral Paper cannot be enforced by sale. A pledgee of com- 
mercial paper as collateral security cannot, in the absence of a 
special authority for that purpose, sell it upon the non-payment 
of the debt, and upon notice to the pledgor, either at public auc- 
tion or private sale ; but he is bound to hold and collect the same 
when it falls due, and apply the money to the payment of the 
debt secured.! The reason for this exception to the general rule 
in relation to the sale of property pledged is that such paper has 
no established market value, and it cannot be presumed it was 
the intention of the parties thus to deal with it. 

A usage among the bankers of New York to dispose of notes 
held as collateral, by making sale of them, was held by the Court 
of Appeals of New York to be void, because it was in opposition 
to this rule of law.? The ground of the decision is, that notes, 
not being usually marketable at their fair value, must generally 
be sold at a sacrifice, and so injustice would be likely to be done 
to the debtor, even if the sale were at public auction and with 
notice. 

A special power to sell negotiable paper taken as collateral 
security upon default in payment of the debt is not exclusive 
of every other means of rendering the security available. The 


1 Fletcher v. Dickinson, 7 Allen (Mass.), 2 Wheeler v. Newbould, 16 N. Y. 892; 
23; Morris Canal §- Banking Co. v. Lewis, 8. c. 5 Duer, 29; Brown v. Ward, 8 Duer 
12 N. J. Eq. 823; Garlick v. James, 12 (N. Y.), 660; Atlantic F. & M. Ins. Co. v. 
Johns. (N. Y.) 146; Joliet Iron & Steel Co. Boies, 6 id. 588; Moody v. Andrews, 6 
v. Scioto Fire Brick Co., 82 Il. 548; White Daly (N. Y.), 802; aff'd, 64 N. Y. 641; 
v. Phelps, 14 Minn. 27; Union Trust Co.v. Morris Canal § Banking Co. v. Lewis, 12 
Rigdon (Ill., Sept. 1879), 9 Cent. L. J.486. N. J. Eq. 323. 
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pledgee has the right to receive payment of such collateral paper 
and to enforce payment of it by action. 

This rule may be suspended by agreement of the parties ; and such 
is the effect of a written agreement, that, upon default, the cred- 
itor may collect the pledged notes, or may negotiate them for the 
purpose of liquidating the debt.2 But the sale in such case must 
be made in good faith and for a reasonable price, and must be ex- 
ercised in the usual manner of a sale of a pledge, and as a trust 
for the debtor's benefit as well as for the creditor’s own benefits 
Thus, certain promissory notes were pledged to a trust company 
as collateral security for a debt of a smaller amount, with author- 
ity to sell the same on maturity of the principal debt, “ at public 
or private sale, without advertising the same, or demanding pay- 
ment, or giving notice.” The debt not being paid at maturity, 
the trust company, without demanding payment of the collateral 
notes, which had also matured, wrote to the maker of them that 
these notes would be sold to satisfy the debt, and offering him 
the first chance to purchase. <A few days later the company sur- 
rendered the notes to the maker upon his paying the amount of 
the debt for which they were pledged as security, this amount 
being much less than the amount of the collateral notes. The 
question presented was, therefore, whether an arrangement made 
between the pledgee of past-due negotiable paper and the maker 
of such paper, whereby he transfers such paper to the maker for 
less than its face, and for an amount precisely sufficient to pay the 
principal debt, is a sale within the meaning of the power con- 
ferred. It is certain that this could not be done without the aid 
of the special power; and it is equally certain that such an ar- 
rangement was not within the scope of the power given. The 
Supreme Court of Illinois* so deciding, say: ‘* The intention of 
the parties to the contract is the real point of inquiry. When 
appellee authorized the Trust Company to sell the securities 
at public or private sale, what was understood and intended by 
the parties? Was not an ordinary sale and purchase in their 
minds, —a contract whereby the seller parted with property and 

1 Nelson y. Wellington, 5 Bosw. (N. Y.) 1879), 9 Cent. L. J. 486; Brightman v. 
178. Reeves, sipra; Goldsmith vy. Methodist 

2 Fraker v. Reeve, 36 Wis. 85; Bright- Church Trustees, 6 Rep. 485; Sparhawk 
man v. Reeves, 21 Tex. 70; Goldemith v. v. Drexel N. Bank, Reg. 450. 


Methodist Church Trustees (Minn. 1878), 6 4 Union Trust Co. vy. Rigdon (Sept. 


Rep. 434. 1879), 9 Cent. L. J. 486. 
® Union Trust Co. v. Rigdon (Ii., Sept. 
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title, and the buyer obtained property and the title thereto? Can 
we suppose they contemplated a transfer whereby the property 
would be destroyed and the title extinguished? If appellee had 
intended a transaction such as is here involved, would he not have 
used language such as is used in the books or by the courts, or 
other apt language, to designate such transaction? Would he 
not have given authority to compromise or surrender the securi- 
ties? Is it not latitudinarian, if not a strained, enforced con- 
struction, to call the transaction here a sale? In its ordinary 
sense and according to the common use of language, as also in 
the strict and proper acceptation of the word, a sale is not under- 
stood as designating a transfer such as this. Again, the power 
under consideration is in derogation of common-law duties, and 
wipes out wise and equitable safeguards interposed by that law 
for the protection of the pledgor, and relieves the pledgee from 
just duties imposed upon him; and which safeguards and duties 
are intended to prevent fraud and a breach of the trust imposed.” 
The court furthermore held irrelevant and inadmissible evidence 
that the trust company made reasonable efforts to sell the notes 
and failed to find a purchaser, and that the sale and transfer to 
the maker of the notes was in fact without any collusion or actual 
fraud, and for the best price that could be obtained for them. 
An offer to show that the maker of the collateral paper gave 
other paper to the debtor for no value received, or that he had 
other claims against the debtor, was also disallowed ; inasmuch 
as this was not an offer to prove that these particular notes were 
accommodation paper, or that the maker had a legal defence to 
them. The presumption of law is that the notes were given for 
a good and valuable consideration, and it is also the presumption 
that the maker was solvent; and, therefore, the measure of dam- 
ages in a suit by the debtor against the trust company was the 
amount due upon the notes less the amount paid on them. 

Yet, contrary to the prevailing and better rule, there are authori- 
ties which hold that commercial paper pledged as collateral secu- 
rity may be sold after its maturity in the same manner that any 
other pledge may be sold.!| The Supreme Court of Rhode Island 
deciding to this effect, say :? “It may be that, in the absence of 
any express authority, no authority should be implied to sell the 


1 Davis vy. Funk, 39 Pa. St. 243; Richards v. Davis, 5 Clarke (Pa. Law J. Rep.), 
471; Brightman v. Reeves, 21 Tex. 70. 2 Potter ¥ Thompson, 10 R. 1.1, 8. 
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paper before it matures ; but must we hold that no authority can 
be implied to sell the paper after it matures if unpaid, thus oblig- 
ing the pledgee to involve himself in a lawsuit, and possibly in 
several lawsuits, if he would be indemnified out of the paper? 
We think not. The general rule is, that the pledgee of personal 
property has authority to sell in case the pledgor makes default, 
and the rule should have no exceptions which are not based on 
good reasons. It may be a reasonable exception to the rule that 
the pledgee of commercial paper soon to mature should not sell 
it immediately upon the pledgor’s default, but should wait for it 
to mature and then present it for payment. It is not probable 
that a court of equity, if asked to sanction the sale of such paper, 
before it matured, for the benefit of the pledgee, would refuse the 
request ; but if the same request were made after the paper had 
matured and payment thereof had been refused, we are inclined 
to think the request would be deemed reasonable and would be 
granted. We see no good reason for requiring that the pledgee 
should be at the expense of a suit in equity to authorize a sale, if 
asale is to be had, except it be for the protection of the pledgor; 
and the pledgor, if duly notified, can protect himself, provided the 
sale is made in a proper place and at public auction.” 

Sale upon Suit in Equity.—In California, it is held that, 
under special circumstances, a pledgee of negotiable paper may 
resort to a court of equity for a sale of the security, and may 
foreclose the pledge in the same manner and with like effect as if 
the transaction were a mortgage ; and it is rather intimated that 
the same rule would apply in case of an ordinary pledge of such 
paper.! The fact that the maker of the paper pledged resides in 
a remote country, or in a different State, and that it does not 
appear that he has any property subject to seizure and sale within 
the jurisdiction of the former, is at any rate sufficient to author- 
ize the holder of the pledge to resort to a court of equity fora 
foreclosure and sale. It would be a hardship upon the pledgee to 
be forced to attempt the collection of the paper under such cir- 
cumstances, and a burden upon him which could not have been 
within the contemplation of the parties to the contract. The 
pledgee, instead, being forced to incur the trouble, expense, and 
hazard of pursuing the maker of the paper pledged through the 
courts of a foreign country or State, is allowed to go into equity 


1 Donahoe v. Gamble, 38 Cal. 340. 
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for a foreclosure and sale of the note for whatever it will bring 
in the market at a judicial sale. The pledgor must necessarily 
have due notice of the proceeding, and if the security brings an 
inadequate price at the sale, it is his misfortune, which he might 
have guarded against by a proper stipulation in the contract.} 

In Texas, a creditor holding negotiable paper as collateral 
security may collect it at maturity, and apply the proceeds to the 
payment of the debt, even after the death of the debtor; 
although, in this case, a mortgagee or lienholder is required to 
prove his claim against the estate of the deceased, and ask 
the aid of the Probate Court to enforce the lien. The probate 
laws suspend the right of a mortgagee or lienholder to sell the 
property by making the lien subordinate to other claims; but 
these laws do not apply to a creditor who holds negotiable paper 
of a third person as security, and thus has in his own hands that 
which may be treated as so much money, and appropriated to 
the payment of the debt secured.2 If, however, such paper 
prove to be uncollectible, and the creditor be driven to treat it as 
mere personal property pledged to secure a debt, and to invoke 
the aid of the courts in enforcing his lien by sale, then the mat- 
ter might come within the reach of the probate laws.* 

An ordinary mortgage and note, or bond, cannot be sold by the 
pledgee on default any more than a promissory note alone may be 
sold; but of course such a sale may be made by force of an ex- 
press agreement by the pledgor.t If a mortgage be transferred as 
collateral security for an amount less than its face, and the 
pledgee refuse to foreclose it after maturity, the pledgor may 
maintain an action of foreclosure. He has an interest in the 
mortgage, and is not restricted to the remedy of tender or repay- 
ment. The pledgee will be protected in his rights in such fore- 
closure suit by an order that he shall be first paid out of the 
fund derived from the sale of the mortgaged property.® 

A pledge of a savings-bank book and of the deposit represented 
by it would not ordinarily be sold under proceedings in equity ; 
but the court would appoint an officer to receive the deposit, and 


1 Donahoe v. Gamble, 88 Cal. 340. 4 Morris Canal & Banking Co. v. Fisher, 
2 Huyler v. Dahoney,48 Tex. 234; Mor- 9 N. J. Eq. 667, 701, per Elmer, J. 

phy v. Garrett, id. 247. & Burlingame v. Parce, 12 Hun (N. Y.), 
3 Huyler v. Dahoney, supra, per Gould,J. 149. 
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make proper disposition of it;! and so a pledgee of any chose in 
action, such as a contract for the payment of a sum of money, is 
ordinarily bound to collect the amount due and reimburse him- 
self out of the proceeds.” 

A creditor may pursue his remedies simultaneously or succes- 
sively upon the principal debt and upon the collateral obligation. 
If the collateral note be secured by mortgage, the creditor may 
have his remedy upon this also, at the same time with the per- 
sonal remedies. And in like manner he may proceed to enforce 
any other collateral security or lien. Thus, a mechanic or con- 
tractor, having a lien under the mechanics’ lien law, and also a 
collateral note of a third person, to secure him for work done, 
may simultaneously enforce the principal debt, the collateral 
note, and the statutory lien by legal proceedings and suits 
adapted to the respective remedies, and may recover separate 
judgments in each; but there can be but one satisfaction 

A creditor holding collateral security may enforce. it by suit, 
although he has a suit pending against the principal debtor, who 
claims that the debt has been paid. The collateral security is 
put into the hands of the creditor, to enable him to make his 
claim out of it.4 If, before he has done so, the principal debtor 
discharges the debt, then the collateral must be surrendered, or 
any suit pending upon it must be placed within the control of 
the debtor. Nothing short of satisfaction of the original debt 
will prevent a recovery by the creditor upon the collateral ;° and 
even after such satisfaction, if this occur after the commence- 
ment of suit upon the collateral, the pledgor may continue the 
suit and obtain judgment for his own benefit. But after the 
principal debt has been satisfied, the pledgee cannot continue the 
suit against the maker of the collateral note against the will of 
the pledgor, or after the maker of the collateral note has paid it 
to the pledgor; though the pledgee would be entitled to be paid 
the costs of suit commenced upon the collateral note.® 

Suit upon Collateral Paper. — If the payee of a promissory note 


1 Boynton v. Payrow, 67 Me. 587. St. 120. Unless there be an agreement to 
2 Gay v. Moss, 34 Cal.-125. use every legal means to collect the debt 
8 Gambing v. Haight, 59 N. Y. 854; before resorting to the collateral. Barr v. 
and see Jervis vy. Smith, 1 Sheldon (N. Y.), Kane, 82 Ind. 416. 
189, 195; Plant’s Manufacturing Co. v. Fal- 5 Lazier v. Nevin, 3 W. Va. 622; Smith 
vey, 20 Wis. 200. v. Strout, 63 Me. 205. 
* Chambersburg Ins. Co. v. Smith, 11 Pa. 6 Key v. Fielding, 32 Ark. 56. 
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deliver it before maturity to a creditor as collateral security, in 
such a form that the pledgee has the legal title to it, —as where it 
is a note payable to bearer, or if payable to order is regularly 
indorsed, — he may, upon its maturity, maintain an action against 
the maker without previously demanding from the pledgor repay- 
ment of the loan. The bearer or indorsee of the note is entitled 
to collect it.1 It does not matter that the debt for which the 
note is held as collateral is not due when suit is brought upon 
the collateral note.2~ Having the legal title, the holder of the 
collateral note may maintain an action upon it without averring 
or showing that the indebtedness secured by the note has not 
been paid.® 

No demand upon the pledgor is necessary before bringing suit 
to collect negotiable paper pledged as collateral security, when 
the debt to secure which the pledge was given is payable at a 
time certain. So long as the creditor holds the collateral note 
in pledge he has the right to collect it on its maturity, and the 
creditor is not precluded from so collecting it by a receipt for 
the collateral note given to the debtor, whereby the creditor 
agrees to return the note upon the payment of the debt for 
which he took it as security, and to use all legal means to col- 
lect it if so directed by his debtor. The creditor in such case 
need not wait for a direction from the debtor to collect.6 He 
may collect the full amount of the note or bond pledged, and 
not merely the amount of the debt secured, subject, however, 
to the liability to account to the debtor for any surplus.6 Al- 
though the principal debt be paid pending a suit upon the collat- 
erals, such suit may properly be continued to judgment by the 
creditor or in his name. If he afterwards collects such collaterals 
he will hold the amount so collected as trustee for the benefit of 
the debtor.? 

Pledgee may collect Collateral Note in his own Name.—A 
pledgee of negotiable paper, properly indorsed to him, specially 


1 Paine v. Furnas, 117 Mass. 290 ; Lind- 8 McCarty v. Clark, 10 Iowa, 588. 
say v. Chase, 104 Mass. 253 ; Nelson v. Ed- 4 White v. Phelps, 14 Minn. 27. 
wards, 40 Barb. (N. Y.) 279; s. c. 5 Bosw. 5 Bay v. Gunn, 1 Den. (N. Y.) 108. 
178; Moody v. Andrews, 6 Daly (N. Y.), 6 Rice v. Southern Pa. Iron & R.R. Co., 
802; Louisiana State Bank v. Gaiennie,21 9 Phila. 294; Hilion v. Waring, 7 Wis. 
La. Ann. 555; Dir v. Tully, 14 La. Ann. 492. 
456 ; Hilton v. Waring, 7 Wis. 492. 1 Houser v. Houser, 43 Ga. 415; and 
2 Jones v. Hawkins, 17 Ind. 550, see Overstreet v. Nunn, 36 Ala. 666. 
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or in blank, may maintain an action upon it in hisown name.! If 
the note be pledged without indorsement, the pledgee acquires 
the same rights that the assignee of a note not negotiable has ; 
that is, he may bring suit upon it in the name of the payee.? An 
indorsement sufficient to pass the legal title to the note may, 
however, be made on a separate paper.® 

The pledgee may sue collateral notes in his own name, although 
the indorsement to him be in the form, * Pay to A. B. (the 
pledgee) for account of C. D.” (the pledgor). Such an indorse- 
ment is not inconsistent with the lien of the pledgee and the right 
of the latter to collect the notes and apply them to the account 
of the pledgor by discharging the debt they were pledged to 
secure. The special indorsement expresses no more than the 
understanding of the parties in every case of a pledge of a note.4 

Under codes which dispense with the rule requiring the 
assignee of a chose in action to sue in the name of the assignor, 
a promissory note pledged by the payee without indorsement 
may be collected by the pledgee upon default by an action at law 
in his own name. There is nothing in the nature of such a 
pledge which indicates an intention to restrict the pledgee toa 
proceeding in chancery.® 

Amount of Judgment upon Collateral. — But a holder of paper 
taken as collateral security can recover in a suit upon it no more 
than the principal debt actually due him, if the paper would be 
subject to equities in favor of the maker against the original 
payee.® Thus, if accommodation paper be indorsed as security 
for a pre-existing debt of a less amount, the indorsee is a holder 
for value in his own right, only to the amount of the debt due 
him; and unless it appear that he is accountable to some third 
person for the surplus, he can recover no more than the debt for 
which he is a bona fide holder for value.’ 


1 Bowman v. Wood, 15 Mass. 534; Lob- Williams v. Chancy, 3 Gray (Mass.), 215; 
dell v. Merchants’ § Manufacturers’ Bank, Stoddard vy. Kimball, 6 Cush. (Mass.) 469; 
83 Mich. 408; //Zi/ton vy. Waring, 7 Wis. 8. c. 4 id. 604; Valette v. Mason, 1 Ind. 288; 
492; Curtis y. Mohr, 18 id. 615. Grant v. Kidwell, 30 Mo. 455; Williams v. 

2 Jones v. Wetter, 13 Mass. 804; and Smith, 2 Hill (N. Y.), 8301; Tarbeil v. Stur- 
see White v. Phelps, 14 Minn. 27, 33. tevant, 26 Vt. 513; Mayo v. Moore, 28 Ill. 

3 Crosby v. Roub, 16 Wis. 616. 428; Easter v. Minard, 26 id. 494; Allaire 

4 Nelson vy. Wellington, 5 Bosw. (N. Y.) v. Hartshorne, 1 Zab, (N. J.) 665, 

178. 7 Stoddard y. Kimball, supra; Fisher v. 

5 White v. Phelps, 14 Minn. 27. Fisher, 98 Mass. 303. 

6 Roche v. Ladd, 1 Allen (Mass.), 486; 
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In a suit upon collateral paper which is subject to such de- 
fences as the maker could set up against the payee, as, for instance, 
when the paper has been taken as collateral after its maturity, 
the holder can of course recover only the amount which the 
payee himself could recover.’ 

If a corporation pledge its own bonds as security for an in- 
debtedness of its own in a smaller amount than the par value of 
the bonds, the creditor in a suit against the company can have 
judgment for only the amount of the debt, and not for the full 
amount of the bonds; although a purchaser of such bonds from 
the pledgee might be entitled to judgment upon them for their 
full amount.? 

Counsel Fees. — When a creditor is obliged to bring suit upon 
the collateral security and recovers less than the amount of his 
claim, it is proper to deduct a reasonable counsel fee before 
applying the balance to the payment of the principal debt. 

A creditor should credit upon the principal debt whatever he may 
collect upon the collateral security, and if the debtor, in ignorance 
that any thing has been received by his creditor upon the security, 
pays the whole amount of the principal debt, he may recover 
from him the amount so collected, and require the restoration of 
the collaterals remaining uncollected; but if in such case the 
creditor returns the collaterals and tenders the amount he has 
collected thereon, the debtor cannot maintain an action to recover 
back the money he paid upon the principal debt. 

A promise by a creditor holding collateral security to give it 
up while the principal debt remains unpaid, is not binding upon 
him, if made without consideration.® 

Marshalling. — A judgment creditor who holds collateral secu- 
rity will not be restrained at the instance of a subsequent judg- 
ment creditor from prosecuting his remedy under his judgment, 
until he has pursued and exhausted the security; especially if 
he offers to substitute the other judgment creditor in his place, on 
being paid the amount of his debt.® 

Kelly v. Ferguson, 46 How.(N.¥.) Pr. Youngs v. Stahelin, Y. 258. 
411. 5 Smith v. Strout, 63 Me. 205. 

2 Jesup v. City Bank of Racine, 14 Wis. 6 Brinkerhoff vy. Marvin, 5 Johns. (N.Y.) 
831. Ch. 820; Woolcocks v. Hart, 1 Paige 
3 Griggs v. Howe, 2 Abb. (N. Y.) App. (N. Y.), 185; and see Evertson vy. Booth, 
Dec. 291; 8. c. 3 Keyes, 166; Starrett v. 19 Johns. (N. Y.) 486. 


Barber, 20 Me. 457; Sheldon v. Raveret, 49 
Barb. (N. Y.) 203. 
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Judgment upon the Collateral does not satisfy the Principal Debt. 
—A recovery of judgment by the creditor against the maker of 
the collateral note, and against the principal debtor as indorser 
of that note, does not operate as a satisfaction of the original 
debt, nor constitute a bar to a suit upon that debt;! neither 
would the creditor's assignment of such judgment to the debtor 
upon recovering part payment of the debt operate as a satisfac- 
tion of the original debt beyond the amount so paid on account 
of it? Judgment may be recovered both in the suit upon the 
collateral and upon the principal obligation ; and either judgment 
may be collected ; although, in case the judgment upon the col- 
lateral debt exceed the other, and it be collected in full, the 
surplus is of course held for the benefit of the debtor’ Neither 
does the recovery of judgment upon the principal debt, and the 
arresting of the body of the debtor upon execution, impair the 
creditor's right to hold and enforce the collateral security. 

Enforcing Principal Debt.— A creditor holding collateral 
securities may enforce the principal debt by suit without sur- 
rendering the securities. He is entitled to hold them until he 
obtains payment.> The taking of a collateral note of a third 
person, payable at a future day, does not extend the time of 
payment of the principal debt, unless there be an agreement to 
this effect.6 There may be circumstances under which the taking 
of collateral security during the pendency of a suit upon the 
principal debt will be regarded as suspending the action.’ But 
ordinarily the taking of such security does not impair or suspend 
the creditor's right of action upon the principal debt.6 Evena 
promise or covenant of the creditor upon receiving collateral 
security not to sue the debtor until the securities shall be given 
up, is not a bar to a suit at law by the creditor, brought before 
giving up the securities; for it is a well-settled principle of the 


1 Burnheimer v. Hart, 27 Towa, 19; 
Hawks v. Hincheliff, 17 Barb. (N. Y.) 492. 

2 Burnheimer v. Hart, supra. 

8 Plant’s Manufacturing Co. v. Falvey, 
20 Wis. 200. 

4 Smith v. Strout, 63 Me. 205. 

5 Scott v. Parker, 1 Q. B. 809; Clark 
v. Young, 1 Cranch, 181; Bank of Rutland 
v. Woodruff, 34 Vt. 89; Dugan v. Sprague, 
2 Ind. 600; Mendenhall v. Lenwell, 5 Blackf. 
125; Mills vy. Gould, 14 Ind. 278; Kittera’s 
Est., 17 Pa. St. 416; Trotter v. Crockett, 


2 Porter (Ala.), 401; Snow v. Thomaston 
Bank, 19 Me. 269; Comstock v. Smith, 23 
id. 202; Abercrombie v. Mosely, 9 Porter 
(Ala.), 145. 

6 Cary v. White, 52 N. Y. 188; Van 
Etten v. Troudden, 67 Barb. (N. Y.) 842. 

7 Harshaw vy. McKesson, 65 N. C. 688. 

8 Hawks v. Hincheliff, 17 Barb. (N. Y.) 
492; West v. Carolina Life Ins. Co., 81 
Ark. 476; Wilhelm v. Schmidt, 84 Tl. 183; 
Allen v. Clark, 65 Barb. (N. Y.) 568, 576; 
Willoughby v. Spear, 4 Bibb (Ky.), 897. 
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common law that a covenant not to sue within a limited time 
cannot be so pleaded, the only remedy being a suit upon such 
covenant or promise for a breach of it; and the damages for such 
breach might be more or less than the amount of the debt 
secured.! 

It is well settled that the mere taking of collateral security on 
time, without any agreement between the parties for a definite 
extension of the time of payment of the principal debt, does not, 
per se, operate to suspend the right of action upon the principal 
debt until the collateral security shall become due.? 

But if a creditor accept his debtor’s own note or check payable 
at a future day, it will operate to extend the right of action upon 
the debt until the maturity of the note;* and such extension P 
will discharge a surety of the original debt, if it be without | 
his consent.* 

It is no defence to a creditor's action upon the principal debt that 
he has irregularly foreclosed mortgages held as collateral, and him- 
self become the purchaser. Thus, a debtor having assigned to his 
creditor absolutely several mortgages of real estate to secure a 
note, the creditor foreclosed the mortgages and purchased the 
property. In a subsequent suit upon the principal debt the 
creditor offered to credit the sum obtained upon the foreclosure 
sales; but the debtor filed an affidavit of defence, wherein he 
averred that the creditor had acted as owner of the mortgages, 
and had sued them and purchased the property without notice to 
the debtor, and that he had sold the property for an inadequate 
sum of money, when by prudent management he might have 
obtained a much larger sum. It was held, however, that the 
affidavit of defence was insufficient, and that the plaintiff was 
entitled to judgment either for the balance of the claim or for 
the whole original amount of it, since, according to the defence, 
the collaterals have not been effectually sold, but have only been 
changed from mortgages of land to a title to the land itself, 
which is still held for the debtor’s use ; and therefore the creditor 


1 Foster v. Purdy, 5 Met. (Mass.) 442. 3 Place v. Mclirain, 8° N. Y. 96. 
2 United States v. Hodge, 6 How. 279 ; 4 Myers v. Welles, 5 Hill (N. Y.), 463; 

Cory v. White, 52 N. Y. 188. A remark Fellows v. Prentiss, 3 Denio (N. Y.), 512; 

to the contrary in Platt v. Coman, 37 N. but see Elwood v. Deifendorf, 5 Barb. (N. 

Y. 440, is criticised as not necessary to Y.) 398. 

the decision, and not supported by au- 7 
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has constituted himself a trustee for the debtor, and so now holds 
the land only as he held the mortgages, as collateral security for 
the payment of the principal debt; and in that case the debtor 
may compel a reconveyance to himself on tender of the whole 
amount of the debt.! 

A creditor holding collaterals is not bound first to apply them 
before enforcing his remedy against the debtor. Even the fact 
that the debtor is the maker of an accommodation note does not 
change this rule.’ 

A surety upon the principal note cannot require the creditor 
to proceed upon the collateral security before bringing suit 
against the surety. The latter may, at any time after the 
maturity of the debt, discharge it and take the security.* 

Acceptance of Collaterals in Satisfaction. — A debtor claiming 
that his creditor has agreed to accept collaterals held by him in 
satisfaction of his debt must establish the defence by positive 
evidence. The mere acceptance, by a creditor, of a negotiable 
note of a third person makes it but collateral security; and 
nothing short of an actual agreement to receive it in payment, or 
some evidence from which a positive inference of discharge can 
be made, will suffice to produce this effect.6 The difficulty in 
the application of this rule has generally been found to be in de- 
termining what evidence is sufficient to establish the fact of the 
agreement, or to justify submitting the evidence to the jury as 
raising a question of fact for their determination. When there 
is a conflict of evidence upon the question whether a note of a 
third person was received as payment, or merely as collateral, the 
question is one for the jury.?7, Such an agreement, when alleged 
to be contemporaneous with the creation of the debt, and is not 
mentioned in a written assignment of the collaterals, which are 
less in amount than the debt, will be considered as intrinsically 
1 Smith v. Bunting, 86 Pa. St. 116. 

2 Lewis v. United States, 92 U. S. 618, 
623. 

8 Lord v. Ocean Bank, 20 Pa. St. 384. 


4 Brick v. Freehold Nat. Banking Co., 
87 N. J. L. 807. 


sumption is that a creditor taking from 
his debtor the obligation of a third person 
takes it in payment and not as security ; 
although this presumption may be re- 
butted by evidence to the contrary. But 
this is neither law nor sense. 


5 Wilhelm v. Schmidt, 84 Ill. 183; 
Prettyman v. Barnard, 87 id. 105; Noel v. 
Murray, 13 N. Y. 167; and see Burlington 
Gas Light Co. v. Greene, 22 Towa, 508. 
In Youngs v. Stahelin, 34 N. Y. 258, there 
is a dictum by Smith, J., that the pre- 


6 Wright v. Crockery Ware Co.,1N.H. 
281; Whitney v. Goin, 20 id. 354; Noel v. 
Murray, 13 N. Y. 167, per Marvin, J. 

7 Atlantic F. § M. Ins. Co. v. Boies, 6 
Duer (N. Y.), 583. 
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improbable.! The fact that a pledgee of corporate stock has 
yoted upon it at a stockholders’ meeting does not show that he 
has agreed to accept it in payment of the debt, nor does it con- 
stitute a conversion of the stock.? After a creditor has obtained 
judgment upon the collateral note, and transferred this to his 
debtor, and the latter has received the benefit of it, he is estopped 
from setting up the defence that the collateral note was taken by 
the creditor towards payment of the debt.’ 

The taking of a note of a third person for an existing debt is 
deemed a conditional and not an absolute payment of the original 
debt, unless otherwise agreed between the parties.’ 

There is a distinction, however, between a note of a third person 
taken for an antecedent debt, and one accepted for property sold ; 
for while a note taken for an antecedent debt is regarded only 
as a conditional payment, and in effect operates as collateral 
security, a note taken for goods sold is a payment. In Whitbeck 


v. Van Ness where a note of a third person was taken upon the 
sale of a horse, and the note not being paid at maturity, the 
vendor brought suit against the purchaser for the price, the court 
said: ** The intrinsic circumstances of this case plainly show that 


the plaintiff considered himself as taking the note at his own 
risk. It was made payable to the plaintiff himself, and the de- 
fendant, by not indorsing it, or guaranteeing the payment, clearly 
declined pledging his own responsibility. The offer was made of 
the note for the horse ; the plaintiff took time to consider whether 


1 Brown v. Hiatt, 1 Dill. 872; Kiser v. Ward v. Evans, 2 Ld. Raym. 928; Owen- 


Ruddick, 8 Blackf. (Ind.) 382; Kelsey v. 
Rosborough, 2 Rich. (S. C.) 241. 

2 Heath v. Silverthorn Lead Mining and 
Smelting Co., 89 Wis. 146. 

3 Holmes v. Lykins, 50 Mo. 899. 

4 Kephart v. Butcher, 17 Towa, 240; 
Muldon vy. Whitlock, 1 Cow. (N. Y.) 306; 
Whitheck v. Van Ness, 11 Johns. (N. Y.) 
408; Johnson v. Werd, 9 id. 810; Glenn v. 
Smith, 2 G. & J. (Md.) 493; McConnell 
v. Stettinius, 2 Gil. (Ill.) 707; Shipman v. 
Cook, 16 N. J. Eq. 251; Tobey v. Barber, 
5 Johns. (N. Y.) 68; Butler v. Haight, 8 
Wend. 585; Vail v. Foster, 4. N. Y. 312; 
Partee vy. Bedford, 51 Miss. 84; Taylor v. 
Connor, 41 id. 722; Guion v. Doherty, 43 
id. 588; Lear v. Friedlander, 45 id. 559. 

5 Emly v. Lye, 15 East, 12; Clark v. 
Mundal, 1 Salk. 124; s. c. 12 Mod. 203; 


son v. Morse, 7 T. R. 60; Whitheck v. Van 
Ness, 11 Johns. (N. Y.) 413; Breed v. 
Cook, 15 id. 241; Noel v. Murray, 1 
Duer (N. Y.), 885; Ferdon v. Jones, 2 
E. D. Smith (N. Y.), 106; Row v. Bar- 
ber, 3 Cow. (N. Y.) 272; Wise v. Chase, 
44 N. Y. 837. In Clark v. Mundal, 
supra, Lord Holt said, that if A. sells 
goods to B., and B. is to give a bill in 
satisfaction, B. is discharged though the 
bill is never paid, for the bill is payment ; 
but otherwise a bill should never dis- 
charge a precedent debt or contract ; but 
if part be received, it shall be only a dis- 
charge of the old debt for so much. Bay- 
ard vy. Shunk, 1 W.&S. (Pa.) 92; Bicknell 
v. Waterman, 5 R. I. 43. 
® 11 Johns. (N. Y.) 413. 
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it was advisable to take the note, and, after deliberation, and we 
must presume, too, after inquiry, agreed to sell the horse for the 
note.” In like manner,in Breed y. Cook,! it was considered that 
the purchaser’s declaration, that he would not indorse the note, 
authorized the presumption that the note was taken in absolute 
payment. In accepting such a note without the purchaser’s in- 
dorsement, the seller is considered as parting with his goods for 
the note, and as relying exclusively upon the credit and solvency 
of the parties thereto, and as waiving recourse upon the buyer, 
if it should turn out not to be good. In the cases mentioned it 
would seem that it was a matter of agreement, either express or 
to be implied from circumstances, that the transfer of the note at 
the time of the purchase of property should operate as payment 
absolutely. Of course it would be competent for the parties to 
agree that such a transfer should operate only as collateral 
security, and such an agreement might also be inferred from cir- 
cumstances attending the transaction. 

But in the absence of any agreement, either express or implied, 
the transfer of a note of a third person at the time of the purchase 
of property is presumed to be a payment.2. “ Where there is no 
debt existing between the parties, and the one delivers to the 
other property, and receives in return the note of a third person 
in full or part payment, and gives a receipt saying that it is 
received in full or part payment, the presumption is that it was 
so received, and the onus is then upon the party receiving such 
note to show the contrary.” ® 

If a purchaser deliver the note of a third person for goods 
purchased, knowing that the maker is insolvent, but representing 
him as a man of property, the taking of the note under such 
fraudulent misrepresentation will not be held to be payment for 
the goods. But knowledge of the fact that the maker of a note 
given in exchange for merchandise had asked and obtained from 
one of his creditors a renewal of one of his notes, without security, 


1 15 Johns. (N. Y.) 241; and see Bank Sneed (Tenn.), 501; Long v. Spruill, 7 


of England vy. Newman, 1 Ld. Raym. 442; 
s.c. 12 Mod. 241, per Lord Holt, C. J. 
“Tf a man has a bill payable to him or 
bearer, and he delivers it over for money 
received, without indorsement of it, this 
is a plain sale of the bill, and he who sells 
it does not become a new security.” And 
see Union Bank of Tennessee v. Smiser, 1 


Jones (N. C.) L. 96. 

2 Partee v. Bedford, 51 Miss. 84; Bay- 
ard v. Shunk, 1 W. & S. (Pa.) 92. 

8 Noel v. Murray, 13 N. Y. 167, per 
Dean, J.; and see s. c. 1 Duer, 885, per 
Oakley, C. J. 

4 Wilson v. Force, 6 Johns. (N. Y.) 
110. 
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alleging as an excuse —a fair one for a small manufacturer — that 
he had been short of water, is far from being knowledge of the 
insolvency of the maker, or of a fact from which insolvency 
should reasonably be inferred. 

Of course the parties may by express agreement make a third 
person's note payment of an existing demand. ‘Thus, where a 
debtor offered to deliver to his creditor such a note, or to pay 
him the money at an early date, and the creditor chose the note, 
and thereupon received it and credited it to the debtor, the note 
was held to have been received in payment.?- When, upon a sale 
of goods, the note of a third person is expressly received in pay- 
ment, the purchaser’s indorsement of the note does not change 
the legal effect of the transfer as payment. The vendor cannot 
in such case maintain an action for the price of the goods, 
although he produces the note and offers to surrender it upon 
the trial. In such case, the only engagement made by the pur- 
chaser is that of a commercial indorser. In strictness, he does 
not agree to pay for the goods, but agrees that, if the note be not 
paid upon due demand thereof at maturity, he will, on receiving 
due notice, pay the same. * The vendor may sell and does sell 
upon any terms that please him, and his contract of sale is a 
single contract. If by that contract he gives his goods for half 
their value, he is bound. If he gives them for a note of the 
purchaser, he must abide its tenor. If he sells for the note of a 
third person, it is a mere exchange of property, and he cannot 
look to the purchaser. If he requires a guaranty, general or 
conditional, he must pursue it. If he requires the purchaser to 
indorse the note for which he makes the sale, he holds such pur- 
chaser’s liability as indorser, and nothing more.”* The circum- 
stance that the purchaser of goods, in transferring to the seller the 
note of a third person, with a view to add his own responsibility, 
indorses thereon an absolute guaranty, is evidence, and perhaps 
conclusive evidence, that the note was given and received in pay- 
ment.4 

The inclination of courts to regard the obligation of a third per- 
son as collateral security, when there is no express agreement 

1 Burgess v. Chapin, 5 R. I. 225. 8 Soffe v. Gallagher, 3 E. 1). Smith (N. 

2 St. John v. Purdy, 1 Sandf. (N. Y.)  Y.), 507, per Woodruff, J.; and see Ship- 
9; and see Masley v. Floyd, 31 Ga. 564; man v. Cook, 16 N. J. 251. 


Union Bank of Tennessee vy. Smiser, 1 4 Monroe v. Hog. 5 Denio (N. Y.), 
Sneed (Tenn.), 501. 860. 
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that it shall be taken as payment, is shown in the following case: 
A farmer desiring to obtain a loan of two thousand dollars to 
pay off two mortgages upon his farm, one of which was not then 
due, negotiated for ‘a loan of that sum upon a first mortgage 
of the farm. The lender applied to his own banker for the 
money; but the banker, though owing him more than that sum, 
could not well pay this amount at once, and it was therefore 
arranged that one half the amount should be paid over to the 
borrower, out of which one of the mortgages should be satisfied, 
and that the banker should give his certificate of deposit for the 
remaining half, payable to the order of the borrower at the time 
the other mortgage should become due; and the lender took a 
mortgage for two thousand dollars upon the farm. The banker 
failed before the certificate of deposit became payable, and upon 
the question whether the certificate of deposit was received as 
payment or as security only, it was held that the fair inference 
from all the facts was that it was only held as eollateral, and that 
the loss upon the certificate should be borne by the lender.! 

A pledgee of negotiable paper is bound to use reasonable diligence 
in the collection of it.2 The diligence required of him is the 
same in effect as that required of an agent or attorney employed 
to collect the demand.’ In the first place, he is bound to exer- 
cise this diligence in fixing the liability of the parties to such 
paper, when necessary, by due demand of payment and notice of 
non-payment;* and, in the next place, he is bound to exercise 
this diligence in the collection of the paper. If he neglects after 
the maturity of the paper to enforce payment, he is liable to 
the pledgor for any loss upon the paper which might have been 
prevented by proper diligence in proceedings to collect it.6 The 


1 Burrows vy. Burgess, 34 Mich. 304. 


2 Ex parte Mure, 2 Cox, 63; Williams 
v. Price, 1 Sim. & Stu. 581; Lawrence v. 
MceCalmont, 2 How. 426; Slevin v. Morrow, 
4 Ind. 425; Kiser v. Ruddick, 8 Blackf. 
(Ind.) 882; Roberts v. Thompson, 14 Ohio 
St. 1; Muirhead v. Kirkpatrick, 21 Pa. St. 
257; Sellers v. Jones, 22 id. 423; Lyon v. 
Huntingdon Bank, 12 8. & R. (Pa.) 67; 
Lamberton v. Windom, 12 Minn. 232; s.c. 
18 id. 596, 

8 Buckingham vy. Payne, 36 Barb. (N. 
Y.) 81; Hazard v. Wells, 2 Abb. (N. Y.) 
N.C. 444; Kephart v. Butcher, 17 Iowa, 
240; Lawrence v. McCalmont, 2 How. 426. 


4 Foote v. Brown, 2 McLean, 869 ; Pea- 
cock vy. Pursell, 14 Com. B. nN. s. 728; 
Russell v. Hester, 10 Ala. 535; Charter Oak 
Life Ins. Co. v. Smith, 43 Wis. 829; Jenne- 
son v. Parker, 7 Mich. 255. 

5 Pickens v. Yarborough, 26 Ala. 417; 
May v. Sharp, 49 Ala. 140; Reeves v. 
Plough, 41 Ind. 204; Succession of Liles, 
24 La. Ann. 550; Cardin vy. Jones, 23 Ga. 
175; Barrow v. Rhinelander, 3 Johns. (N. 
Y.) Ch. 614; Hall v. Green, 14 Ohio, 499; 
Charter Oak Life Ins. Co. v. Smith, 43 Wis. 
829; Bonta v. Curry, 3 Bush (Ky.), 678; 
Noland y. Clark, 10 B. Mon. (Ky.) 239; 
Word vy. Morgan, 5 Sneed (Tenn.), 79. 
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creditor is not excused from attempting to collect a bill or note 
taken as collateral security, on the ground that the maker has 
declared that he has a defence which he will interpose.! 

The rule requiring reasonable diligence upon the part of the 
creditor in making demand and giving notice so as to preserve 
the legal liability of indorsers of the collateral note, and the rule 
requiring diligence in enforcing payment of the note at maturity, 
rest upon the same principle and are of equal obligation. ‘ The 
reason for thus requiring the preservation of the legal validity of 
the pledge by the pledgee must be for the purpose of preventing 
its pecuniary value from being impaired, and because the pledgee 
only can do it. Upon what principle, then, can it be said that 
the pledgee is not required to use ordinary diligence to preserve 
the pledge from loss by the insolvency of third parties who are 
liable thereon? It is to be observed that it is not the insolvency 
of the debtor himself that is to be guarded against, but that of a 
third person ; the great object in both cases is to preserve the 
pecuniary value of the property; to do this, active measures 
involving expense are required in the one case and are necessary 
in the other; the same degree of diligence is required in each 
case, and in both the pledgee alone can resort to the means nec- 
essary for the preservation of the pledge. But further, if the 
pledgee is not bound to do this, the debtor may be left entirely 
without remedy. A note given as collateral security may be 
due long before the principal debt matures. In such case the 
creditor is not bound to receive the debt until it is due, yet he 
has entire control of the collateral security which may be the 
note of a third person who is on the eve of insolvency, and the 
creditor refuses to preserve the collateral security by its collec- 
tion; the hands of the debtor are tied; he is in no default what- 
ever, yet he must stand by and see his property becoming utterly 
worthless by the insolvency of the maker of the note; or if a 
remedy exists, it is to compel the creditor to active measures for 
the preservation of the debt, which is the very ground of objec- 
tion to this defence. 


“In case of an ordinary pledge of tangible personal property, 


Fora case of an attorney taking collateral security, see Bradford y. Arnold, 33 Tex. 

for aclaim in his hands for collection, and 412. 

agreeing with the debtor to collect the 1 Wakeman v. Gowdy, 10 Bosw. (N. Y.) 
208. 
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the pledgee is bound to ordinary diligence in the preservation of 
the property, whether it be perishable or not. What would be 
ordinary diligence in one case would not be in the other; but the 
diligence is required, whatever may constitute it. The identical 
property, when it can, must be preserved ; but if it cannot, then 
the value must be preserved. Why will not the same rule apply 
to bills, notes, bonds, and other choses in action? It is not alone 
the bill, note, or bond that is pledged, for those are but the eyi- 
dence of the indebtedness, but the indebtedness itself is the sub- 
stantial matter of the pledge: it is as capable of protection as the 
paper or contract which is the evidence of it; the latter may be 
lost without impairing the former, but if the former is lost, the 
latter is valueless. The indebtedness, then, is the substantial 
pledge ; and as men in the exercise of ordinary care generally pre- 
serve property of their own of this character, they may also by 
the same care preserve it when it is the subject of a pledge, and 
as between the parties to a contract of pledge like the one under 
consideration we see no reason why the pledgee is not answer- 
able when the pledge is lost through his negligence.”! In the 
exercise of such ordinary care and diligence to preserve the col- 
lateral note from being lost by reason of the insolvency of the 
maker, it is requisite that the pledgee shall resort to active efforts 
to collect the note by action. 

The collateral security should be in hand in making demand 
upon the maker of a note in order to charge an indorser; for 
it may be essential to have the collaterals deposited as security 
for the note in readiness to deliver up at the time, if the maker 
demands them. Thus, a demand by a notary upon the maker of 
a note which contains a statement that certain negotiable bonds 
had been deposited as collateral security is insufficient to charge 
an indorser, if the maker at the time of the demand asks fora 
return of the collaterals, and states that he is ready and willing 
to pay the note on production of the collaterals, and refuses to 
pay solely on the ground that they are not produced. It is as 
much the right of the maker to receive the collaterals upon the 
payment of the note, as it is to receive a surrender of the note 
itself; and it would be unreasonable to require him to pay such 
a note in the absence of the collaterals, and trust to his legal rem- 
edies against the holder to recover them.? 


1 Lamberson v. Windom, 12 Minn. 232, 2 Ocean Nat. Bank of N.Y. v. Fant, 
247, per McMillan, J. N. Y. 474. 
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The neglect or omission of an officer of government who has 
received a note as collateral security for a debt due the State, to 
perform the duties which the law in ordinary cases imposes upon 
a party so receiving a note, cannot be taken advantage of by the 
debtor. And it would seem that even if the officer expressly 
assumed the responsibility of prosecuting such note to judgment, 
the State would not be responsible for his laches. 

The character of the transaction is a question of fact for the jury 
when the circumstances of the case leave it in doubt whether a note 
was deposited as collateral security, or merely for the convenience 
of the owner ; as, for instance, where a note was payable in metal, 
and the owner left it in care of a creditor, and the owner con- 
tended that the note was deposited as collateral security ; but the 
creditor claimed that he received it merely for the owner's con- 
yenience, that the metal in which it was payable might be received 
by him and accounted for by credit on book account.? 

The insolvency of the maker of the collateral note has been held 
not to dispense with a demand of payment within a reasonable time, 
for the reason that the maker may pay this particular debt, 
although he is unable to pay all his debts, or is without visible 
property. 

There is no obligation resting upon one who receives a note of a 
third person as conditional payment to bring suit upon it if it be 
not paid at maturity. Such is the case when a note is transferred 
for property purchased on an agreement that if the note be not 
collected, the purchaser is to make up the deficiency to the seller. 
If the note be not paid at maturity, and the purchaser wishes to 
have suit brought upon it, he may at any time pay the amount of 
the dishonored note, and take his own course for its collection.* 

A surety of the debt has the right to exact of the creditor proper 
care and diligence in the collection of collateral security deposited 
with the creditor by the debtor; and want of diligence in this 
respect on the part of the creditor operates to release the surety 
to the amount of the loss actually sustained. The creditor in 
such case is regarded in the light of a trustee for the surety of 
the property pledged.® 

1 Seymour v. Van Slyck, 8 Wend. (N. 4 Dodge v. Stanton, 12 Mich. 408. 

Y.) 403. 5 Hall v. Hoxsey, 84 Il. 616, per 


2 Sellers v. Jones, 22 Pa. St. 423. Craig, J. 
ae Stocking vy. Conway, 1 Porter (Ala.), 
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~ A creditor is in equity entitled to the benefit of collateral security 
given by his debtor to a surety for the latter's indemnity ;! and 
under some circumstances he may have the benefit of such secu. 
rity even after the surety’s discharge. Thus, the maker of a 
promissory note having given a judgment bond to an indorser 
to indemnify him, the note was protested at maturity for non- 
payment, but due notice not being given to the indorser, he was 
discharged. The indorser, however, afterwards assigned the 
judgment to the holder of the note in consideration of being 
released from all responsibility on his indorsement. This assign- 
ment was held to be a waiver of want of due notice and tanta- 
mount to a promise to pay, and that a subsequent mortgagee or 
judgment creditor had no equity to allege against such a waiver 
of want of notice in order to-avoid the judgment so given for 
the indemnity of the indorser.? 

What constitutes negligence in the collection of such collateral 
security is a question of fact to be determined according to the 
circumstances of the case. Greater diligence may be required in 
case the creditor is aware that the maker of the collateral paper 
is in embarrassed circumstances, than would be required in case 
the maker were supposed to be wholly responsible. A delay to 
collect which would amount to negligence in the former case, 
might not be so in the latter. Diligence which is reasonable 
under the circumstances of the case, and not extraordinary dili- 
gence, is what is required.® Negligence of the creditor in collect- 
ing collateral security may be taken advantage of by the surety 
of the principal debt as well as by the principal debtor himself’ 
but a general creditor cannot complain.’ The creditor’s obliga- 
tion to collect the collateral ceases upon the payment to him of 
the principal debt. It is his duty then to return the collateral to 
his debtor.’ 


A creditor holding negotiable paper as collateral security is 


1 Curtis v. Allen, 9 Paige (N. Y.), 432; gence required under the circumstances 
Evertson vy. Booth, 19 Johns. (N. Y.) 486; of the case is a question of law. Wake 
Moses v. Murgatroyd, 1 Johns. (N. Y.) Ch. man v. Gowdy, 10 Bosw. (N. Y.) 208. 

119, 129. 4 Slevin vy. Morrow, 4 Ind. 425. 

2 Phillips v. Thompson, 2 Johns. (N. Y.) 5 Slevin vy. Morrow, supra; Kiser v. 
Ch, 418. Ruddick, 8 Blackf. (Ind.) 382. 

8 Word v. Morgan, 5 Sneed (Tenn.), 79; 6 Hoffman v. Johnson, 1 Bland (Md.), 
Buckingham v Payne, 86 Barb. (N. Y.) 81; 103. 

Sellers v. Jones, 22 Pa. St. 423. But it is 7 Dyott’s Estate, 2 W. & S. (Pa.) 463. 
sometimes said that the degree of dili- 8 Overlock v. Hills, 8 Me. 383. 
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required to use a different kind of diligence from that required 
of one holding merchandise or other corporeal property ; and yet 
the diligence in each case is only such as is appropriate to the 
nature of the property. If the property be precious stones, safe 
keeping is all that is required. If it be grain, it must be properly 
stored and protected from all injury. The diligence required of 
the holder of promissory notes or other securities for the pay- 
ment of money has reference to the danger that the parties liable 
on them may become insolvent and unable to pay. A prudent 
business man will collect such obligations when they are due, or 
will endeavor to enforce them by suit; if, therefore, a creditor 
neglects to enforce the collection of such securities held in pledge, 
and delays till the parties liable become insolvent, he is as much 
guilty of neglect as if he had suffered grain held in pledge to be 
destroyed by dampness or heat for lack of proper storage. 

Whether the creditor's negligence conclusively makes him liable, — 
as, for instance, whether his failure to protest a note for non-pay- 
ment at maturity so as to charge an indorser thereby conclusively 
makes the paper his own, or whether he may show that his debtor 
sustained no actual damage by failure to charge the indorser for 
the reason that the indorser was insolvent when the paper ma- 
tured, and has continued so up to the time of trial, —is a ques- 
tion upon which the authorities are not agreed. On the one 
hand, it is claimed that to allow such evidence would introduce 
an element of uncertainty as to the rights and liabilities of parties 
to negotiable paper, and give rise to much needless litigation. 
Moreover, the paper may be valuable to the pledgor by way of 
set-off, although uncollectible by the pledgee. Upon this ground, 
it is held in Michigan that the creditor is in every case chargeable 
with the amount of the note.? 

On the other hand, it is held that actual loss or prejudice to the 
pledgor is the criterion of the pledgee’s liability for failure to 
charge the indorser,’ or for negligence in prosecuting the collection 
of the collateral. Mere neglect on the part of the creditor in col- 


1 Hazard v. Wells,2 Abb. (N. ¥.) N.C. 1 Smith’s Lead. Cas. 357; Chamberlyn v. 
444, per Smith, J. Delarine, 2 Wilson, 353; Ward v. Evans, 
2 Whitten v. Wright, 84 Mich. 92; Rose 2 Ld. Raym. 928; Clark v. Young, 1 
v. Lewis, 10 id. 485; Jennison v. Parker, Cranch, 181; Kephart v. Butcher, 17 lowa, 
7 id. 355, Campbell, J., dissenting; Phenix 240; Powell v. Henry, 27 Ala. 612. See 
Ins. Co. v. Allen, 11 id. 501. dissenting opinion of Campbell, J., in 
3 Story’s Notes, § 405; Cumber v. Wane, Jennison v. Parker, 7 Mich. 361. 
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lecting the securities, without proof that loss has occurred through 
such neglect, will not make the securities his own.’ In Kephart 
v. Butcher, Judge Dillon, after examining the conflicting authori- 
ties upon this question, said it was one difficult of determination 
upon authority, but easy of solution upon reason and principle, 
and declared the opinion of the court to be that the better and 
true rule and criterion are actual loss or prejudice, and conse- 
quently the creditor who has taken the note of a third person 
for a pre-existing debt is not debarred from resorting to the origi- 
nal consideration, although he has not presented the instrument 
or given notice of its dishonor, provided he can clearly and satis- 
factorily show that the debtor has not, in consequence of such 
omission, sustained any injury. 

It would seem that, in order to hold the creditor liable for neg- 
ligence or delay in enforcing the collateral note, it should be 
made to appear that the maker of that note was solvent at the 
time it matured, and afterwards became insolvent.? “ There isa 
distinction taken between the liability of a creditor to a princi- 
pal debtor for negligently failing to collect collateral securities 
pledged by such debtor, and the liability of a creditor to a surety 
for neglecting to proceed against a principal. We can, however, 
conceive of no reason why the rule, which in the latter case 
required that in order that the creditor be held liable the princi- 
pal debtor should be solvent at the time when the surety requests 
the creditor to proceed against him, should not apply in principle 
in the former case. In the case of Herrick v. Borst,‘ it is said, 
‘The question to be decided is, whether under our rule for the 
protection of sureties a jury should be allowed to speculate on the 
event, and bar the creditor accordingly, as they may guess that 
the suit against the principal would have been successful or not. 
I understand the rule to be, not that the jury can appraise the 
possibility, and relieve the surety in proportion to the value of 
the chance, but that if the principal was solvent when the notice 
was given, and the neglect to sue be followed by subsequent 


1 Gilbert v. Marsh, 12 Hun (N. Y.), responsibility on the other.” Per Buck- 
519; Stegerv. Bush, S. & M.(Miss.) Ch.172, ner, Chancellor. 
189. “ Something more than mere delay 2 17 Iowa, 240. 
is necessary in such cases, because mere 8 Lamberton vy. Windom, 18 Minn. 506, 
delay, if no loss followed asa consequence 515; 12 id. 282. 
thereof, could not be made the foundation 4 4 Hill (N. Y.), 650. 
of any complaint on the one hand or of 


| 


THE LAW OF COLLATERAL SECURITIES. 711 


insolvency, the whole action is barred.’ It seems to us that these 
reasons for making the solvency of the principal necessary to the 
creditor’s responsibility to the surety apply with equal force in a 
case like this at bar. There is the same danger and impropriety 
in the latter as in the former, in permitting a jury to speculate 
upon the chances of success in collecting a debt of a person who 
is not solvent; a person, according to the definition given in the 
case cited, who is not able to pay all his debts from his own 
means, or whose property is not in such a situation that all his 
debts may be collected out of it by legal process. To make the 
liability of the creditor depend upon his ability to collect from a 
person in this condition would be, it seems to us, to ingraft an 
element upon commercial law altogether inconsistent with its 
characteristic and necessary certainty.” } 

If the debtor has in his hands good security for the payment of 
the collateral note, he cannot be prejudiced by the failure of the 
pledgee to protest the note, and in that case the pledgee cannot 
be held liable for his neglect.? 

The burden is upon the debtor to show that the creditor has, by 
his negligence in collecting the collateral security, occasioned a 
loss. When a prima facie case of negligence in the creditor is 
shown, the burden is then cast upon him to show some excuse 
for his failure to collect the security. Such a prima facie case is 
made out by proof that the creditor to whom a loss upon a policy 
of insurance was payable, neglected, for a month after the loss 
was adjusted and payable, to collect the amount, during which 
time the insurer was able and willing to pay, but afterwards be- 
came insolvent, and most of the insurance money was lost.* 

Delay by a creditor to bring suit upon the collateral for three 
months may make him liable for a loss occurring meanwhile, 
through the insolvency of the parties liable upon it ; and it is no 
excuse for such delay that a defence to the collateral obligation 
is threatened.5 Neither is it any excuse that the maker of such 
collateral resides in another State.® 


! Lamberton v. Windom, 18 Minn. 506, * Charter Oak Life Ins. Co. v. Smith, 
515, per Berry, J. 43 Wis. 229. 
2 Kephart v. Butcher, 17 Towa, 240. &§ Wakeman v. Gowdy, 10 Bosw. (N. Y.) 
8 Girard F. & M. Ins. Co. v. Marr, 46 208. 
Pa. St. 504; Sellers v. Jones, 22 id. 423; ® Burt v. Hosner, 5 Barb. (N. Y.) 501. 
Covely y. For, 11 id. 171; Rose v. Yulee, See, however, Noland vy. Clark, 10 B. Mon. 
4 Hun (N. Y.), 628; Dugan v. Sprague,2 (Ky.) 289. 
4 600 ; Kiser vy. Ruddick, 8 Blackf. (Ind.) 
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But a delay for five months to colléct a note payable on demand, 
taken as collateral security for a debt payable on demand, was held 
not to make the creditor chargeable with a loss occurring through 
the insolvency of the maker of the collateral note, where the 
maker was supposed to have ample property and not to be embar- 
rassed, and the debtor had not requested his creditor to collect 
the note.! 

Delay with Debtor's Consent. — A creditor holding promissory 
notes as collateral security is not liable for a loss occasioned by 
his delay to enforce the notes until the maker becomes bankrupt, 
if such delay was with the debtor’s consent.* Neither is the 
creditor liable to account for collaterals which were never placed 
in his hands or under his control, but which were placed by the 
debtor in the hands of a third person appointed by himself, or 
were placed by the debtor in the hands of his own lawyer for 
collection. Neither is the creditor bound, after his lien has been 
discharged by payment of the principal debt, to do anything fur- 
ther about collecting the collateral note. Such payment absolves 
him from all further obligation about the collateral except to re- 
turn it to the debtor. 

A creditor to whom a mortgage, or judgment, or other claim has been 
assigned as collateral security is in like manner chargeable for a loss 
happening through his neglect to collect it.6 Thus it would seem 
that if a creditor holding a mortgage as collateral security should 
omit for an unreasonable length of time, after its maturity, to cause 
proceedings for foreclosure to be commenced ; or if he should em- 
ploy an incompetent solicitor to commence and prosecute them ; or 
if the proceedings, after being commenced, were unduly delayed 
by his own negligence or that of his solicitor, — he would be liable 
for the loss so happening. Such was held to be the law in a case 
where a creditor, receiving a mortgage of a third person to collect 
and apply to his own claim and to pay the remainder to his debtor, 
covenanted expressly “to take proper means” for its collection. 
The creditor, however, delayed for several months after the ma- 


1 Goodall v. Richardson, 14 N. H. 567. 4 Noland vy. Clark, 10 B. Mon. (Ky.) 
2 Runals vy. Harding, 83 I. 75; Mitchell 239. 
v. Levi, 28 La. Ann. 946; Lee vy. Baldwin, 5 Overlock v. Hills, 8 Me. 883. 
10 Ga. 208; and see Brown v. Hiatt, 1 6 Beale v. Bank, 5 Watts (Pa.), 529; 
Dill. 372. Hanna vy. Holton, 78 Pa. St. 884; Miller v. 
’ % Bank of the United States vy. Peabody, Gettysburg Bank, 8 Watts (Pa.), 192. 
20 Pa. St. 454. 
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turity of the mortgage to commence proceedings to foreclose it, 
and then his solicitor delayed for some years, and much longer 
than was necessary, to bring the case to a hearing and to obtain 
adecree. In the Superior Court, Judge Sandford said: “ The 
retainer of a competent solicitor was undoubtedly a proper step 
to be taken, and, as far as it went, was a compliance with the 
contract. But the responsibility did not cease there ; and if the 
solicitor failed to pursue the proper means for collecting the secu- 
rities, the defendant must answer for his default. It was con- 
tended that proper means were taken in this case; that the long 
delay which occurred was the result of no oversight on the part 
of the solicitor employed; in his judgment, it was inexpedient 
to proceed under the circumstances ; and his course was the true 
one. The good faith of the solicitor is not impeached. This, 
however, did not satisfy the covenant; nor did the exercise of 
his judgment, if that judgment were wrong and caused unreason- 
able delay. We have considered the question with more than 
usual care and deliberation, and we cannot resist the conclusion 
that the course pursued by the solicitor was unwise, and, in re- 
spect to the defendant’s duty to the plaintiff, was entirely unwar- 
rantable.” This judgment was affirmed in the Court of Appeals.? 
Although this decision was upon a covenant to use proper means 
to collect the mortgage, it is conceived that there is a covenant 
just to this effect implied in the taking of a mortgage as collateral 
security, and that the decision is applicable to such a case. 
Return of Execution unsatisfied.— The creditor having brought 
suit upon the collateral obligation within a reasonable time, and 
prosecuted this to judgment and obtained execution thereon, upon 
a return of nulla bona upon the execution, is not ordinarily bound 
to do more with the claim ; unless it be to prove it in proceedings 
in bankruptcy or insolvency, if such proceedings be instituted.’ 
No Right to Compromise.— One who has taken negotiable paper 
as collateral security has no right to compromise with the parties 
liable upon it for a sum less than that called for on the face of the 
paper ;* or if he does so compromise he makes himself account- 


1 Hoard y. Garner, 8 Sandf. (N. Y.) 1463 Union Trust Co. y. Rigdon (Ill., Sept. 
179 1879), 9 Cent. L. J.486; Grant v. Holden, 
2 foard vy. Garner, 10 N. Y. 261. 1E. D. Smith (N. Y.), 545; Gage vy. Pun- 
8 Burnett y. Thompson, 1 Ala. 469. chard, 6 Daly (N. Y.), 229. 
4 Garlick y. James, 12 Johns. (N. Y.) 
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able for the whole amount of the security. Neither has he any 
right to surrender the security to the maker upon receiving a sum 
of money equal to the debt for which the pledge was made, and 
another note for the remainder of the security ; and the pledgor 
is not obliged to receive the new note, or to await the collection 
of it by the creditor, but may maintain a suit for the full amount 
of the original pledge, after deducting the sum for which the 
pledge was made.! If the pledgee delivers up the original note 
received as security, and takes any other security in place of it, 
he will be assumed to have received payment in full.? 

The holder of collateral paper is under no obligation to receive 
payment thereof in property other than money; and he is not 
bound to notify the debtor of a nee to discharge the col- 
lateral note in this way.’ 

Even if the debtor requests the ain to accept a compromise 
of the collateral security by taking a conveyance of land, although 
the compromise proposed be a reasonable one under the circum- 
stances, the creditor does not make himself liable for any loss 
sustained through his refusal to accept a compromise.* 

A compromise of the collateral note made with the consent of 
the principal debtor is, of course, binding upon him.é 

A creditor holding negotiable paper as collateral security has an 
undoubted right to exchange the security, without the consent of 
the debtor, unless restrained by the express terms of the pledge ; 
and it is only in case loss results to the debtor from want of 
proper care and diligence in the exchange that the creditor be- 
comes responsible to the debtor for the loss sustained. To make 
the creditor responsible for a loss arising from an exchange of 
collaterals, it must be shown that a loss was thereby occasioned 
to the pledgor. Even a warning given by the latter, that the 
proposed exchange would result in loss, and that the creditor 
would make it at his own risk, and would take the exchanged 
collateral as cash, does not of itself establish a loss by reason of 
the exchange, although the substituted collateral turns out to be 
worthless. There must be evidence that the securities given up 

1 Depuy v. Clark, 12 Ind. 427; and see 4 Rhinelander vy. Barrow, 17 Johns. (N. 
Union Trust Co. v. Rigdon, supra. Y.) 538; reversing Barrow v. Rhinelander, 

2 Gage v. Punchard, 6 Daly (N. Y.), 8 Johns. Ch. 614. 


229. : 5 See Pence vy. Gale, 20 Minn. 257. 
3 Rives vy. M’Losky, 5 St. & Por. (Ala.) 6 Girard F. § M. Ins. Co. v. Marr, 46 
830. Pa. St. 504. 
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were not also worthless. When the pledge has been made on no 
other terms than those defined by law, the debtor cannot after- 
wards add to or change the conditions of the pledge, so as to 
turn the collateral note into cash, by a mere notice to the creditor 
that if he exchanges it for another note he must take the col- 
lateral as cash. The pledgor can give such notices and warnings 
as may raise proof of negligence on the part of the creditor if 
he disregards them. But this amounts to nothing, unless injury 
and loss be shown to have resulted from negligence or mis- 
management on his part. No doubt the pledgee takes upon 
himself an increased responsibility by making an exchange of 
security ; but it is only the omission of proper care and diligence 
on his part that will make him liable to account for collateral 
security which has proved worthless.! 

But the creditor is liable for any loss occasioned by an exchange 
of the collateral obligation without the consent of the debtor, or by 
the conversion of the collateral into a less security, by discharg- 
ing any of the parties originally liable upon the collateral.? If, 
for instance, he takes in exchange for a note signed by two per- 
sons a new note signed by only one of them, he renders himself 
accountable to the principal debtor for the original collateral 
note.® 

If the creditor extend the time of payment of the collateral note, 
he thereby makes it his own. Such is the effect of his receiving 
payment of part of the collateral note at its maturity, and taking 
a new note payable at a future day for the part not paid. Even 
where a creditor does not make a definite agreement for exten- 
sion, he may, by so dealing with the collateral obligation as to 
delay the collection of it, make it his own. Thus, if a draft be 
received by a creditor from his debtor to collect, and to place to 
the account of the latter when paid, and the creditor presents 
the draft to the drawee and receives his check for it, but delays 
for one day to present the check, during which time the drawee 
fails, the principal debtor is discharged from all liability ; for the 
creditor in such case undertakes to do all that the law requires 
_ to be done to obtain payment of the draft, and having failed in 


1 Girard F. §& M. Ins. Co. vy. Marr, 8 Muirhead vy. Kirkpatrick, supra. 
supra, per Thompson, J. £ Nexsen v. Lyeli, 5 Hill (N. Y.), 466; 

2 Girard F. § M. Ins. Co. v. Marr, 46 Southwick v. Sax, 9 Wend. (N. Y.) 122; 
Pa. St. 504; Muirhead y. Kirkpatrick, 21 Gage y. Punchard, 6 Daly (N. Y.), 229. 
id. 287. 
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that duty to the prejudice of the debtor, he must suffer the con- 
sequences.! 

As regards the maker of the collateral note, an extension of 
the time of payment by taking a new note payable at a future 
day, in place of the original note, may have the effect of making 
a new and valuable consideration for the new note, although the 
original note was without consideration and subject to defence 
in the hands of the creditor. In such case, the new note being 
founded on a valuable consideration, independent of that on 
which the original note was founded, the failure of the considera- 
tion of the former is not a defence by the maker in a suit against 
him on the last note? 

LEONARD A. JONES, 


1 Smith v. Miller, 43 N. ¥. 171, 174. 
2 Muirhead y. Kirkpatrick, 21 Pa. St. 287. 
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The Northwestern Reporter. Vols. 1,2, 3,4,and5. Homer C. Ener, Editor. 

St. Paul, Minn.: West Publishing Company. 1879, 1880. 

THESE volumes are made up of the numbers of The Northwestern Reporter, 
issued on every Saturday, from April 26, 1879, to June 19, 1880, and contain 
all the decisions of the Supreme Courts of Minnesota, Wisconsin, Iowa, Michi- 
gan, Nebraska, and Dakota, during that period. The characteristic feature of 
this series of reports is the publication of the decisions of the courts of these 
States within a short time, and as soon as possible after they are rendered or 
filed. The date of the filing of each decision is given, and thus any one can 
readily see how very promptly the decisions have been published. Only a very 
few weeks have elapsed in any case between the filing of the decision and the 
publication of it in the weekly issue of the Reporter; and generally the interval 
between these events is so short that our admiration is constantly called forth for 
the despatch with which the decision is obtained, put in shape for publication, 
printed, and issued to all the world. This may truly be called a current publica- 
tion of the decisions of these five States and one Territory of the Northwest. 
In this way the decisions of these States are published one, two, or three years 
in advance of the publication of the same decisions in the regular reports of these 
States. In the smaller States it takes a long time to accumulate decisions 
enough to fill a volume; and in the larger States the official reporter is apt to 
fall behindhand with his work. The great value of this publication consists in 
its furnishing to the profession full reports of decisions immediately after they 
are rendered. 

The editor has performed his work well. The head-notes of the cases are 
concise, and generally state the exact points decided. In this respect they con- 
trast widely and most favorably with the head-notes that are frequently found in 
the reports of Western States, to say nothing of those of other parts of the coun- 
try, where the reporter’s statement of the points decided is sometimes longer 
than the decision itself; and restates every remark of the court, however un- 
important and irrelevant it may be. What is wanted in a head-note of a deci- 
sion is a statement of the points decided in the clearest and fewest words that 
ean be used; and this has evidently been the aim of Mr. Eller in editing these 
reports. 

During the past year the reports of the six Northwestern States fill four vol- 
umes of The Northwestern Reporter. Each volume contains about eleven hun- 
dred pages. The type and printing are good. The paper is necessarily thin, 
otherwise the volumes would be inconveniently large, and the expense of the 
publication would be much increased. The price of the publication is only five 
dollars per year. It would be cheap at twice that sum. It must be indispensa- 
ble to lawyers in the States whose reports it publishes; and it is of very great 
use to lawyers in other States who desire to keep up with the latest decisions ; 
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and the courts of at least three of the States above named — those of Michigan, 
Wisconsin, and Iowa —stand high in the estimation of the profession of the whole 
country for the soundness of their decisions, and the learning and ability of their 
judges. 

Only one thing occurs to us to criticise in the general plan and form of this 
very important publication. It seems to us that the general paging, which is 
now at the bottom of the page, should be put in its usual place at the top. The 
division of the publication into volumes containing the reports of each of the 
States whose decisions are reported, and the paging of those volumes at the top 
of the page, seeins useless and confusing. The name of the State whose decision 
is reported should be at the top of the page, or annexed to the title of the case, 


The Federal Reporter. Vol. 1. Cases argued and determined in the Circuit 
and District Courts of the United States: March-May, 1880. Pryron 
Boy te, Editor. St. Paul: West Publishing Company. 1880. 

Tuis publication is of more general interest to the whole country than is The 
Northwestern Reporter, published by the same company. It is devoted exclu- 
sively to the publication of the decisions of the Circuit and District Courts of the 
United States; and these decisions are published promptly after they are ren- 
dered, — the issue for each week containing all opinions received and prepared for 
publication up to that time. The weekly issues are of unequal size, depending 
upon the space required for the printing of the decisions received. The first 
volume contains about a thousand pages; and the publishers estimate that the 
decisions of these courts for a year will require six volumes. In external appear- 
ance this publication is superior to The Northwestern Reporter in two respects ; 
namely, the weekly numbers have an attractive cover of blue paper, and the 
printed page is clearer and more attractive, because the lines are separated by 
an additional lead. In substance, also, The Federal Reporter is of far greater 
importance than any publication of the reports of State courts can be. The lat- 
ter reports are all published sooner or later in the regular series of State reports ; 
but not all opinions delivered in the Cireuit and District Courts of the United 
States are certain to appear anywhere except for The Federal Reporter. More- 
over, the decisions of these courts, which are now regularly reported, are certain 
to be kept a great while, perhaps several years, before they appear in the regu- 
lar reports. The decisions of these courts are of interest throughout the coun- 
try; and they are constantly growing in interest; for both the number and 
importance of the causes which are taken before these courts is greater year by 
year. 

We regard this publication of the reports of the Circuit and District Courts as 
of very great importance to the profession. No lawyer of extended business can 
afford to be without it. 
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GENERAL NOTES. 


The American Bar Association held its third annual meeting at Saratoga 
on the 18th, 19th, and 20th of August last. There were about a hundred mem- 
bers of the association in attendance, representing all parts of the country, and 
quite an audience of persons not connected with the association was present to 
hear some of the addresses and papers. The opening address of the president of 
the association, Hon. Benjamin H. Bristow, upon the noteworthy changes in the 
statute law of the country during the year, greatly pleased all who heard it. It 
had the great merit of making a dry subject interesting. His comments upon 
particular statutes, and upon legislation generally, were remarkable for their 
soundness and breadth of thought. 

The annual address was delivered by Cortlandt Parker, Esq., of New Jersey, 
and was an eloquent tribute to the memory of two founders of the National Con- 
stitution, — Alexander Hamilton and William Paterson. Interesting and in- 
structive papers were read by Henry E. Young, Esq., of Charleston, 8. C., upon 
“Sunday Laws ;” by George Tucker Bispham, Esq., of Philadelphia, on “ Rights 
of Material-men and Employés of Railroad Companies as against Mortgagees ;” 
and by Henry D. Hyde, Esq., of Boston, on ‘ Extradition between States.” 

A series of resolutions, reeommended by the committee on legal education and 
admission to the bar, were the subject of considerable discussion ; but the dis- 
cussion resulted in no practical action beyond a further reference of the subject 
to the committee, with instructions to collect information in regard to the laws 
and rules of court in the several States respecting the qualifications requisite for 
admission to the bar, and to report at the next meeting of the association. The 
debate showed a desire on the part of all the speakers that the present standard 
of admission to the bar should be raised, and a conviction that a course of educa- 
tion in a law school should be an important if not an essential part of the quali- 
fication of an applicant for admission. But the resolutions of the committee 
were not practical or well considered, and were voted down. 

On account of the failure of several important committees either to report or 
to present any good excuse for not reporting, a resolution was adopted calling 
upon all the committees to report next year. 

The secretary stated that the number of members of the association, including 
those admitted at this meeting, to be over five hundred. 

The annual dinner of the association, on the evening of the third day of the 
session, closed the proceedings in a most agreeable manner. 

The association is now well established, and it seems likely to have a great 
influence upon the legislation and jurisprudence of the country. 
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LEGISLATION oF 1880. 


By the courteous permission of Hon. Benjamin H. Bristow, we reprint from advance 
sheets of the Annual Report of the American Bar Association, the following extracts 
from his address as president of the association, relating to several topics of legislation 
of general interest. Other portions of the address, relating to miscellaneous topics of 
legislation, are both important and interesting; but not having space for the whole 
address, we have selected those portions which treat at some length of special subjects of 
legislation which are of interest to the whole country; and for the entire address we refer 
our readers to the report of the proceedings of the association, to be published this 
autumn. We have furnished the heading and sub-titles of the subjects of the address. 


GENTLEMEN OF THE AssocIATION, — The constitution of our association 
requires your president to prepare and submit to this body a report setting forth 
the “most noteworthy changes in the statute law on points of general interest, 
made in the several States and by Congress during the preceding year.” This 
task, though not an inconsiderable one, is less onerous this year than it would 
have been if so many States had not established biennial sessions of their legis- 
latures. Biennial sessions now prevail in twenty-five States; and if the people 
of Connecticut had approved the proposed amendment of their Constitution 
last October, the number would now be twenty-six. But frequent legislative 
sessions are apparently looked upon more favorably in Connecticut than is the 
fashion just now to regard them elsewhere, and the proposed constitutional 
amendment failed to receive a majority of the popular vote. Perhaps it was 
repugnant to the feelings of a State which once boasted two capitols and two 
state-houses to be reduced to a legislative body meeting only once in two years. 
It is the especial good fortune of your president for this year that his term of 
office falls upon the “‘ off” year of the greater part of these biennial legislatures, 
—upon the year when the halls of a number of state-houses are deserted, and 
twenty States make no changes, noteworthy or otherwise, in their statute laws. 
The bulk of session laws to be examined is thus considerably reduced, and my 
labors have been further lightened by the kind co-operation of the members of 
the General Council, who, when called upon for assistance, have, with few ex- 
ceptions, responded promptly and reported fully. 


Innovations. 


An old Seotch judge, in the course of one of his decisions, says: “I am 
against all innovations. Specious reasons may be assigned for them, but no one 
can foresee their consequences.” Such is not the motto of the modern legislator. 
Unhesitatingly and confidently he applies his statutory panacea to every evil of 
society, real or imaginary. And as for the consequences, although the legislator 
may think the Scotch judge right as to innovations generally, he is unwilling te 
consider the proposition applicable to his own pet measure. Accordingly, in 
looking through the session laws, we find a vast amount of legislation, — some 
that is useful and in harmony with the spirit of progress ; some that is amusing, 
not to say absurd ; much that right-minded people, and especially lawyers, must 
condemn; many curious and original statutes ; some whose policy will give the 
political economist and the moralist food for discussion ; and some whose consti- 
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tutional validity will certainly be denied by the courts. It is curious to notice 
how quickly the average American legislator turns his attention to the solution 
of new questions as they arise. For almost every kind of grievance, public or 


private, lately come into notice, some supposed remedy may be found in the new 
volumes of statute law. 


Special Legislation. 

The pernicious practice of special legislation has been greatly checked, and 

in many of the States is now absolutely prohibited by constitutional provisions, 
But in some States the legislatures are unrestrained in this respect, and the eyil 
continues unabated. The hurtful consequences of the practice are felt in many 
ways, not the least of which is the tendency to prolong unduly legislative sessions, 
increase their cost, and to extend to a few privileges which should be given to 
all or none. It was hardly befitting the dignity of the legislature of a sovereign 
State to occupy its time with the act, to be found in the last instalment of the laws 
of Virginia, which empowers “the principal of Turkey Cove High School, situated 
at Turkey Cove, in the county of Lee,-. . . to confer such certificates of pro- 
ficiency and distinction as he may think proper, to promote the cause of eduea- 
tion.” Nor was it exactly fair to the legal profession for the legislature of South 
Carolina to pass two special acts admitting John Smith and Thomas Jones to 
the bar, although one was under twenty-one years of age, and the other had 
not completed the prescribed two years’ course of study. 


Statutes relating to the Chinese. 


Of the laws of 1880, the California statutes relating to the Chinese have 
probably excited the greatest interest. The last California legislature actively 
carried on the crusade instituted by the framers of the new Constitution. It pro- 
vided for the punishment of corporations and officers of corporations who em- 
ployed Chinese or Mongolians contrary to the provisions of the Constitution. It 
denied to aliens incapable of becoming electors the right of catching fish for 
purposes of sale. It directed the legislative authorities of cities and towns to 
remove the Chinese from their limits, or to set apart certain districts as Chinese 
quarters. It forbade the intermarriage of whites and Chinese. It made ita 
misdemeanor for any one on the part of the State, or on the part of a town or 
city or county, to grant a license to any Chinaman to transact any business or 
engage in any occupation, and it enacted — what was already a provision of the 
new Constitution — that no.native of China should ever exercise the privileges 
of an elector. This last enactment was justly characterized by my predecessor 
in this office as an attempt to repeal the Fifteenth Amendment, and of course is 
a mere brutum fulmen, which can hardly frighten even a Chinaman. If the 
national government should allow the Chiuese to become citizens, they will be en- 
titled by the Constitution of the United States to the rights of voters. Whatever 
may be thought of the desirability of the presence of the Chinese in this country, 
or of the policy of excluding them, it must be clear to every lawyer that the 
State of California has, by its new Constitution and the acts of its late legisla- 
ture, undertaken to do what can be accomplished only by the national govern- 
ment, or by its express consent. 
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The Fourteenth Amendment of the Constitution, and Article VI. of the 
Burlingawne Treaty, furnish the two chief objections to the validity of these 
enactments. If, in disregard of the Fourteenth Amendment, they deny to any 
person within the jurisdiction of California the equal protection of the laws, or, 
contrary to the Burlingame Treaty, they refuse to the Chinese all the rights 
enjoyed in this country by the citizens or subjects of the most favored nations, 
they must fall to the ground. The law prohibiting corporations to employ 
Chinese has already been passed upon in the case of Tiburcio Parrott, decided in 
the United States Circuit Court for the District of California, on March 22, 1880. 
In that case the president of a corporation, imprisoned under judgment of a State 
court fur employing Chinamen contrary to the statute, sued out a writ of habeas 
corpus, and sought for and obtained his release by the Circuit Court of the United 
States. It was held that the act of the State legislature, which the petitioner 
had violated, was void on both the grounds just stated ; viz., that the Burlingame 
Treaty secured to the Chinaman the rights accorded by our laws to the alien Irish- 
man or German, and that the Fourteenth Amendment protected him and all 
other persons within our territory from unjust discriminations and oppression by 
State legislatures. The correctness of this decision seems unquestionable. It 
is obvious that these California acts violate the Burlingame Treaty, and the 
statute relating to corporations is not the first one which has been decided to be 
in conflict with it. A law of Oregon forbidding the employment of Chinamen 
upon the publie works came in question before the United States courts in July, 
1879, in the case of Baker v. Portland, 20 Alb. L. J. 206, and met the fate 
which has befallen the later enactment of California. Moreover, a principle of 
construction has been laid down by the Supreme Court of the United States, in 
the case of Strauder v. West Virginia, 100 U. 8. 303, which removes all doubts 
as to the application of the Fourteenth Amendment to the case of Tiburcio 
Parrott and similar cases. All legislation and all State action hostile and op- 
pressive to particular classes of people are within the prohibition of the Fourteenth 
Amendment, and the Supreme Court has gone so far as to hold that a State law 
excluding persons of color from a jury was void for this reason (Strauder v. West 
Virginia), and that a judge of a County Court might be indicted under the act 
of Congress of March 1, 1875, for excluding colored persons from the jury-list® 
which it was his duty to prepare. Ex parte Commonwealth of Virginia, 100 
U. 8. 339. It will be remembered, also, that the notorious quene ordinance of 
the city of San Francisco was held by the Circuit Court of the United States to 
be in violation of the Fourteenth Amendment of the Constitution. Ho Ah Kow 
vy. Nunan, 20 Alb. L. J. 250. 

The statute already referred to, forbidding Chinamen to catch fish for pur- 
poses of sale, has also been declared void in the case of Ah Chong and others, 
lately decided in the United States Cireuit Court for the Southern District of 
California, 22 Alb. L. J. 62. 

Other enactments of the last California legislature, directed against the 
Chinese, seem open to the same objections. If a statute which prohibits the 
employment of Chinese by corporations is unconstitutional, the validity of 
statutes which drive the Chinese from towns and cities, or confine them to 
certain quarters thereof, and of all similar enactments, must be seriously 
questioned. 
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Tt seems pretty well settled that any State action looking to the degradation 
or expulsion of the Chinese must be ineffectual. 


Other Discriminating Laws. 


A few other laws discriminating against the inhabitants of other States, or 
of foreign nations, have been enacted during the past year. In Louisiana, the 
crews of foreign vessels are forbidden to work on the wharves or levee of New 
Orleans beyond the end of the vessel’s tackle. Treaty rights to the contrary, 
however, are excepted from the operation of the act. Louisiana also requires 
all commercial travellers from other States to pay a license fee of twenty-five 
dollars a month, and Virginia prohibits fishing in the waters of the State by a 
non-resident except with a rod, line, or pole. In Pearson v. The City of Port- 
land, 69 Me. 278, the Maine Supreme Court held that a statute which enacted 
that non-residents should not recover damages for injuries to the person under a 
general statute of that State, unless such damages were recoverable in the 
country of the residence of the plaintiff, was in conflict with the Fourteenth 
Amendment, in that it denied to persons within the State the equal protection of 
the laws. It may be doubted whether the Louisiana law imposing a license fee 
upon foreign commercial travellers does not encroach upon the exclusive power 
of Congress to regulate commerce between the States. Such a provision may 
have the effect of discrimination between the products of Louisiana and the 
products of other States, and whether such discrimination is made or not, was 
said to be the test of constitutionality by the United States Supreme Court in 
Guy v. Mayor of Baltimore, 100 U. 8. 434. In that ease, a statute of Mary- 


land imposing wharfage dues on vessels laden with the products of other States 
was held to be invalid. 


Bankrupt and Insolvent Acts. 


Under the Bankrupt Act of 1867, the same objections to the waste and expense 
of proceedings were felt and the same facilities for discharge from inconvenient 
obligations were given, which led to the repeal of the prior acts of 1800 and 
1841, and accordingly, on the 7th of June, 1878, the act of 1867 was also 
abrogated. On the Ist of September following, the repealing act took effect, 
and the administration of the estates of insolvent debtors was thereupon rele- 
gated to the State courts. The insolvent acts of many of the States are very 
imperfect. At best, State legislation must necessarily fall far short of the 
establishment of a uniform system of bankruptcy for the distribution of the 
effects of insolvent debtors, such as every commercial people require. In 
the absence of a national bankrupt law, some attempts have been made lately 
to remedy the defects of State statutes. Vermont in 1876, Maine in 1878, and 
Maryland and California during the present year, have enacted insolvent laws 
providing for both voluntary and involuntary proceedings, and for discharge of 
the debtor from his obligations independently of the assent of his creditors. 

In most of the States, provision of some sort is made for the equable distribu- 
tion of the property of insolvents, and in some, in addition to those already re- 
ferred to, voluntary proceedings may be instituted. In others, discharges are 
granted in cases where a majority of creditors consent thereto. But only Maine, 
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Vermont, Maryland, California, Massachusetts, and Connecticut now have laws 
which attempt to fill the place of the Bankrupt Act of 1867. Aside from the incon- 
yenience which must result from waat of uniformity, the limitation upon the 
powers of the States, as declared by the United States Supreme Court in the 
case of Ogden v. Saunders, 12 Wheat. 213, and subsequent cases, pre- 
sents an insuperable obstacle to any really effective and satisfactory bankrupt 
laws by the States. The four State statutes of recent date, to which I have 
referred, have been in force for so short a time, that little or no experience 
of their operation has been had. With regard to the earliest of them, — the 
Vermont statute, — it is said that very little has been done under it, and the 
court of final jurisdiction has had no cases before it involving the construction or 
validity of any of its provisions. The Maryland law is much less elaborate 
than those of the other three States, and leaves much to be determined by the 
courts. Up to the assignment of the insolvent’s estate, and his discharge, 
granted under the provisions of the act immediately thereafter, the proceedings 
are governed by rules sufficiently definite, but little instruction is given as to 
what is to follow. No provision is made for the proof of claims, and the only 
regulation as to the distribution of assets, or the duties and powers of the as- 
signee, is that “‘ the estate of the insolvent shall be distributed under the order of 
the court according to the principles of equity.” Until this year, the laws of 
Maryland provided for voluntary proceedings in insulvency, but for voluntary 
proceedings only. Last April, the old insolvent act was extensively amended, 
and sections added providing for involuntary proceedings. The new insolvent 
laws of Maine, Vermont, and California go much more into detail, and bear a 
general resemblance to the national Bankrupt Act. A peculiarity of the Maine 
act is, that, to maintain involuntary proceedings under it, it is not necessary for 
acreditor to show a specific act of bankruptcy, but only to allege and prove 
generally that his debtor is insolvent. All four set aside preferences, if made in 
contemplation of insolvency within a certain time before the commencement of 
proceedings. Four months is the period prescribed by Maine and Vermont, 
sixty days by Maryland, and one month by California. Attachments are dis- 
solved in Maine by the commencement of proceedings unless four months old, 
and in Vermont unless of sixty days’ standing. Vermont grants a full discharge 
from debts due residents of Vermont, and from debts due non-residents also, if 
they come in and prove their claims. The California and Maine statutes pur- 
port to grant a discharge from all claims provable against the estate, unless 
fraudulently contracted. 

It is reported that several bills to establish a uniform bankrupt law, one of 
them drawn by a learned cireuit judge of the United States, and another by a 
member of the New York bar, have been presented to Congress recently, and it 
is to be hoped that out of these Congress will be able to construct a permanent 
bankrupt law adequate to the growing need of our commercial people and just 
alike to the ereditor and the honest debtor. 

Within the past three or four years several States have enacted statutes 
regulating voluntary assignments for the benefit of creditors. Illinois passed a 
law of this sort in 1877, Oregon in 1878, and Texas and Michigan in 1879+ 
Missouri also, in 1879, extensively amended her existing laws upon this subject. 
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All these new acts forbid preferences, their framers declining to follow the ex- 
ample of the chief commercial State, New York, which adheres to the common 
law in this respect. Texas, Michigan, and Oregon require that the assignment 
shall embrace all the property of the debtor. None of them grant a discharge 
to the debtor, but merely provide for the pro rata distribution of his property. 
By the Texas statute the debtor may make the assignment for the benefit of 
those creditors only who agree to release their claims upon receiving their pro- 
portionate shares of the estate. Other States have older statutes relating to 
assignments by debtors, which need not now be noticed. 


The New York Code of Civil Procedure. 


The second part of the New York Code of Civil Procedure was passed in May 
last, and will take effect on the Ist of September next. This completes the 
revision of the New York statutes relating to practice, including those contained 
in the Revised Statutes, the old Code of Procedure, which has served as a model 
to the legislatures of so many other States, and numerous volumes of the Session 
Laws. The new code has been much criticised and has encountered persistent 
opposition. It is not easy for a lawyer in active practice to master a statute of 
1,500 sections, and if it makes many changes in the existing law much time and 
labor must be spent in discovering them. The first part of the new eode made 
many such changes, and a number of them related to those portions of the law 
of procedure which the practitioner should have at his fingers’ end. It is not 
surprising, therefore, that for some time the revision should have occasioned 
some embarrassment and uncertainty, and that these temporary consequences of 
its enactment should have aroused, at first, especially among the older lawyers, 
a strong feeling against it. But, as time goes by, the general verdict seems to 
be, that on the whole the results have been beneficial, that the advantages of a 
revision of the law of practice are great, that the changes are not so radical as 
was at first supposed, and that the greater part of them are improvements. 
Such was the opinion of the Committee on Law Reform of the New York State 
Bar Association last November, which also recommended the adoption of the 
additional nine chapters of the Code of Civil Procedure as completed by Mr. 
Throop and his colleagues. These nine chapters comprise 1,861 sections, or 366 
more than the first part. The greater part of the old code was incorporated in 
the first thirteen chapters, which contain the most of the more important rules 
of practice, being devoted chiefly to proceedings in ordinary actions in courts of 
record. The provisions of the second part are mainly of more limited applica- 
tion. In the first four of the additional nine chapters are collected the various 
rules of procedure applicable to particular actions and special proceedings, the 
rules, for instance, which regulate an action for partition or to foreclose a mort- 
gage, or to recover a chattel, or to procure the dissolution of a corporation, or 
which relate to habeas corpus proceedings, or the writ of mandamus, or the writ 
of certiorari, or summary proceedings to recover the possession of real property, 
or proceedings supplementary to execution. The next three chapters treat of 
the jurisdiction of certain courts to which the provisions of the first part were 
not applicable, and of the procedure therein, of surrogates’ courts, and courts of 
justices of the peace, of the Marine Court of the city of New York, and of other 
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city courts. The next chapter contains the law of costs and fees, and the last is 
made up of definitions and rules of construction and application. James Fitz- 
james Stephen, one of the chief advocates of codification, recommends that per- 
fection should not be demanded in the beginning, but that the code should be 
passed first and amended afterwards, as experience may require. This has been 
the course adopted by New York. Since the legislature of 1876 enacted the first 
thirteen chapters, numerous amendments have been adopted at each succeeding 
session. ‘Ten such amendments were made by the legislature of 1880. What- 
ever difference of opinion may exist among lawyers as to the desirability of codes 
of procedure as substitutes for the old system of practice, it surely is matter for 
congratulation that the partial and fragmentary work of the New York legisla- 
ture has at last assumed the form of a complete system of procedure. 


Railroad Legislation. 

The railroad problem still occupies, to some extent, the attention of our leg- 
islators. In spite of the agitation which this subject has occasioned, legislation 
has done little to solve the problem. Undoubtedly, our present system of trans- 
portation stands greatly in need of reform. The wild fluctuations in rates which 
a fierce competition induces are as detrimental to business as the variations in 
the value of a paper currency, and introduce the same element of uncertainty into 
the calculations of every farmer, trader, manufacturer, and capitalist. Searcely a 
product of human industry can be named the cost of which is not to a considerable 
extent dependent upon the cost of transportation, and frequent, sudden, and un- 
foreseen variations in this factor of value must tend to assimilate legitimate busi- 
ness of every description to speculation and gambling. And in localities where 
competition cannot act upon prices, the extortions which railroads often practise 
under the alleged necessity to compensate themselves for the losses which com- 
petition at other points occasions, are equally unjust and even more galling. 
Great as these evils are, it is not easy to find a remedy for them. The vicissi- 
tudes of commerce are necessarily so great and so difficult to foresee, and the 
circumstances to be considered so different in the cases of different railroads, that 
it seems impossible for legislatures to lay down any general rules determining 
rates of transportation which shall at once be just to the railroads and their 
patrons. Such, at least, has been the experience so far of the legislatures of 
this country. The unreasoning hostility to railroad corporations prevalent in 
certain sections of the country, and the inability of some of our legislatures to 
resist the temptation which the railroad lobbyist is able to present, add peculiar 
difficulties to the solution of the problem by legislation. The present state of 
affairs is no more satisfactory to the railroads than to the people. Competition 
has brought many railroads to ruin. It has often induced the construction of a 
second railroad where business existed for only one. The railroads, however, 
find a partial remedy in combination, and it is considered probable by many that 
the great combinations and consolidations which are continually forming at the 
present day may, at last, if unchecked by legislative action, put an end to all 
the evils which competition has engendered, whatever greater evils may then 
arise as the outgrowth of monopoly. In the opinion of some, such a change 
will be for the better. It is claimed that public opinion can be brought to bear 
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more strongly upon a single great corporation than upon a host of smaller ones, 
legislative supervision can be exercised more effectively, and the consequences 
of legislative action foreseen more easily, Competition among railroads hag 
been attended with a lamentable waste of labor and material. If one railroad 
is built between two towns capable of performing all the business which they 
can offer it, whatever cause for complaint the owners of it may give, some other 
remedy should be found and applied than the construction of another road at 
the cost of millions of dollars, thereby wasting the resources of the country and 
vastly inereasing the rates which must thereafter be charged to afford a profit to 
the carrier. Outside the United States, the different corporations which make 
up the chief railroad systems of the world no longer compete with each other, 
and the anticipated evils of monopoly do not seem to have resulted. With re- 
gard to one corporation, the North Eastern of England, a parliamentary com- 
mission in 1872 reported that it then embraced thirty-seven lines, several of 
which formerly competed with each other ; that these lines before their amalga- 
mation charged high rates and paid low dividends ; that the system was now 
the most complete monopoly in England; that from the Tyne to the Humber, 
with one local exception, it now had the country to itself, and that it had the 
lowest rates and highest dividends of any large English company. A railroad 
company unhampered by competition undoubtedly can do much more for its 
patrons, if so inclined. The only difficulty is as to its inclination. And in the 
ease of railroads, competition is not only an extremely expensive check to the 
dictates of self-interest, but one which may be evaded by combination, so far as 
the interest of the public is concerned. A system of railroads proportionate 
to the needs of the country, affording transportation between all places of suf- 
ficient importance to demand it, but never extravagantly providing two lines 
where one would be sufficient, on which the rates of transportation should bear 
the proper ratio to the cost of building and management, and should fluctuate 
seldom and slowly, — such a system may be the dream of the economist, but it 
is one which ean hardly be the outgrowth of competition. 

During the past year the legislatures of Georgia, New Hampshire, New 
Jersey, and California have attempted one or two steps toward the realization of 
this ideal. California has passed a law forbidding common carriers to give a 
preference to one person over another. New Hampshire has declared that no 
railroad shall make a greater charge for the carriage of freight when delivered 
at a certain point, than it does when the freight is carried to a point beyond. 
The practice against which this New Hampshire statute is directed leads to very 
absurd results, and has been productive of some curious litigation. Mr. Charles 
Francis Adams, Jr., in his book on the Railroad Problem, speaks of a certain 
Massachusetts railroad company which made an extra charge of twenty dollars 
if the owner of a car-load of freight consigned to Boston desired that it should 
be delivered at a point on the route one hundred miles this side of Boston. We 
read in the papers of a young man travelling from Boston to New York, who, 
after having purchased a ticket to New York, refused at first to pay an additional 
dollar and sixty cents for the privilege of stopping at Newport, and brought suit 
for false imprisonment against the company for detaining him until he did so. 
New Jersey has enacted that railroad companies doing business in that State 
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under a special charter shall not charge more than three and a half cents per 
mile per passenger. 

Georgia has gone into the matter much more thoroughly than any of the 
other States, however, and turned the whole problem over to a board of com- 
missioners. ‘These commissioners are to be appointed by the governor, by and 
with the advice and consent of the Senate, are to be three in number, and are to 
serve six years. In them is vested power to establish just and reasonable 
schedules of rates for the carrying of freight and passengers for every railroad 
dving business in the State. They have also power to establish rules against 
unjust discrimination. All agreements between different companies as to rates, 
and as to divisions of earnings, must be submitted to these commissioners for 
approval, and, if disapproved by the commissioners, or contrary to the rules 
and regulations and schedules of rates established by them, such agreements 
shall be illegal and void. The schedules prepared by the commissioners must 
be advertised in the papers and posted in the railroad stations. All charges 
must be made in accordance therewith, and severe penalties are provided for 
railroads violating the regulations of the board. Full powers of investigation 
into the affairs of the railroads are given the commissioners, and they are author- 
ized and directed to prosecute for any violation of their ordinances. The statute, 
it will be seen, leaves the whole matter to a commission. It is appointed, not 
merely for purposes of investigation or to enforce the laws, as has been the case, 
so far as I know, with all the other commissions which have been appointed 
lately for similar purposes, but to make rules and regulations having the force 
of law. If half we hear of railroads and their managers is true, these commis- 


sioners will deserve great credit if they perform their duties honestly, and though 
they possess the greatest honesty of purpose, we can hardly hope, in the light 
of experience, to see them altogether successful. Nevertheless, the experiment 
is an interesting one, and its results will be awaited with curiosity. 


Statutes authorizing suits against Repudiating States. 


A question which has been discussed of late, is the possibility of suing a 
State and compelling it to perform its contracts. On the assumption that such 
a suit may be maintained in the United States Supreme Court by a State acting 
for the holder, the legislatures of New Hampshire and New York have passed 
acts which permit citizens of those States holding written obligations to pay 
money issued by any of the United States, which are due and unpaid, to assign 
the same to the State. In case the Attorney-General of the State shall be of 
opinion that such assignment gives the State a valid claim, he is directed to 
bring suit against the debtor State, at the expense of the assignor, but in the 
name of the State, to prosecute the suit to judgment, to collect the claim and 
to pay over to the assignor all moneys recovered, after deducting sufficient to 
cover expenses not already paid. It is well known that in Chisholm v. The 
State of Georgia, 2 Dall. 419, the Supreme Court decided that a private indi- 
vidual might sue a State in assumpsit, considering that this right was secured to 
him by the section of the Constitution which provided that the judicial power of 
the United States should extend to controversies between a State or the citizens 
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thereof, and foreign States, citizens, and subjects. This suit, however, and all 
others of a similar character then pending against States, were swept from the 
records of the court by the Eleventh Amendment to the Constitution shortly after 
adopted, declaring that ‘the judicial power of the United States shall not be 
construed to extend to any suit in law or equity commenced or prosecuted against 
one of the United States by citizens of another State, or by citizens or subjects 
of any foreign State.” The jurisdiction of the Supreme Court of controversies 
between two or more States is in no way affected by this amendment. In the 
suits that may be brought pursuant to these uew enactments of New York and 
New Hampshire, the question will be whether a State may bring such a suit 
against a sister State for the enforcement of the private rights of one of its cit- 
izens. This question has been elaborately and ably discussed by Mr. Bradley 
T. Johnson, of Virginia, in the American Law Review for July, 1878. In 
a paper contributed to the North American Review for January, 1844, by 
the late Benjamin R. Curtis, the foremost American lawyer of his time, the 
author expressed the opinion that a foreign government might accept from one 
of its citizens a bond of one of the States of the Union, and maintain suit on it 
in the United States Supreme Court. The subject is treated with the accustomed 
clearness and conciseness of Judge Curtis, and his argument seems unanswer- 
able. Whether the same thing might be done by one of the States of the 
Union is a question not considered by Judge Curtis, and to which his argument 
is hardly applicabie. 

When we consider that the decision in Chisholm v. Georgia led immediately 
to the adoption of the Eleventh Amendment, it may seem at first that it was 
proposed and carried with the view of preventing such suits, and that to allow 
a creditor to sue in the name of his State would be an evasion of the amend- 
ment, and defeat altogether the intention of its framers. On the other hand, it 
is argued that such a construction is perfectly consistent with the letter of the 
Constitution, and the strongest reasons of public policy may be urged in favor 
of it. One suit under these enactmeuts has been commenced already, that of 
the State of New Hampshire against the State of Louisiana. In the fall of 
1879, Louisiana adopted a new constitution, one article of which ‘‘ remitted” 
the interest on the State debt, due Jan. 1, 1880, and diverted any taxes col- 
lected to pay said interest to the payment of the expenses of the State govern- 
ment. Certain Louisiana bonds have been transferred to the State of New 
Hampshire by one of its citizens, and the State has brought suit in the Supreme 
Court of the United States to restrain this proposed diversion. No decision 
upon the main question has been given as yet, the court having declined, upon 
a motion for a preliminary injunction, to commit itself upon so important a mat- 
ter on an interlocutory application. Although no other State has found so 
euphemistic a name for repudiation as “remission,” many have been guilty of 
the act itself during the past few years. Mr. Porter, of the Census Bureau, to 
whom has been assigned the task of collecting statistics relating to wealth, 
debt, and taxation, is reported as saying that the total State indebtedness, which 
amounted in 1870 to $352,866,000, is now stated as only $226,445,000, and 
that at least one hundred millions of this decrease is to be accounted for by re- 
pudiation by certain States. No right-minded man can contemplate this whole- 
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gale confiscation of private property, this inexcusable spoliation of individual 
rights, without a sense of mortification and shame for the dishonor which it 
brings upon the American name and credit. 


Notifications of Common-law Rules. 


The inroads which State legislatures have made upon the domain of the 
common law have not been extensive. Some modifications, however, of the 
familiar rules of common law are to be noticed. Kentucky has a new factor’s 
act, giving validity to a sale or pledge of merchandise by a factor if he has been 
intrusted with the possession of the merchandise, or the documentary evidence 
of title thereto, so far as to protect any bona fide purchaser or pledgee, who shall 
have parted with value on the faith of such possession or evidence of title. 
Similar statutes have already been enacted in many of the States, and in Eng- 
land. The Kentucky statute seems to have been modelled on the New York 
Factors’ Act of 1830, and, to some extent, adopts its phraseology. Massachu- 
setts has enacted that life insurance policies shall not be forfeited for non- 
payment of premium after two full annual premiums shall have been paid 
thereon. South Caroliua declares that no lien on real estate shall continue 
more than twenty years from the time of the creation thereof, unless the holder 
of the lien during its continuance shall note upon the record of the lien some 
payment on account, or file with the record some written acknowledgment 
of the debt; in which case the lien shall continue for twenty years longer. 
In New York, two questions in the law of evidence, as to which a great 
deal of uncertainty has existed, have been settled. The rule as to com- 
parison of writing has been declared to be that a writing, the genuine- 
ness of which is disputed, may be compared by the jury with writings which 
are proved to the satisfaction of the court to be genuine. The testimony 
of witnesses as to genuineness based upon such comparison shall also be ad- 
missible. The other question relates to the testimony of husband and wife. In 
New York, husband and wife are in general competent witnesses for or against 
each other in civil causes. Certain exceptions exist with regard to confidential 
communications and actions of crim. con. Whether the general rule should 
apply to actions founded upon allegations of adultery is a matter as to which 
the legislature has displayed considerable indecision, having changed its mind 
twice during the last two years. Up to 1879, the rule as to such actions was 
that husband and wife were not competent witnesses to establish any fact, except 
the fact of marriage. In 1879, this restriction was removed, and husband and wife 
became competent witnesses in actions founded upon allegations of adultery to 
the same extent as in other actions, but in 1880 the original rule was again 
adopted. However great may be the probability of collusion between husband 
and wife in such an action, that is a consideration, it seems to me, which should 
affect the weight of the evidence rather than its admissibility. A provision that 
such testimony should be insufficient unless corroborated by other evidence 
might be salutary, but to exclude it altogether, because it may mislead, shuts 
out light which might otherwise be thrown upon the issues, and is contrary to 
the spirit of the modern law of evidence. The English law expressly declares 
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that in proceedings instituted in consequence of adultery the parties and their 
husbands and wives shall be competent witnesses. 32 & 33 Vict. c. 68, § 3, 


Tramp Laws. 


Some of the additions which have been made to the criminal laws of the 
States are noteworthy. Five States, as I have already said, — to wit, the States 
of Maine, Maryland, Massachusetts, New York, and Rhode Island, — passed 
stringent acts against tramps at the last sessions of their legislatures. The 
number of “ tramp acts” now in force must be very considerable. Prior to 1880, 
four States, at least, —New Hampshire, New Jersey, Delaware, and Connecticut, 
— passed such laws. The new statutes resemble each other closely. Every 
tramp is declared guilty of a misdemeanor, and is to be punished on conviction 
by imprisonment. The period of imprisonment varies in the different States, 
New York is the most lenient, and fixes six months as the maximum limit. In 
Rhode Island, it is provided that the term of imprisonment shall not exceed 
three years, or be less than a year. Tramps carrying fire-arms are severely 
punished by imprisonment at hard labor, in some States for a period not exceed- 
ing two, and in others for a period not exceeding three years. Tramps entering 
dwelling-houses without leave, or maliciously threatening injuries to the person 
or property of another, are also punishable by imprisonment for two or three 
years, and a still greater punishment is provided for those doing actual injury to 
person or property. The act is generally declared inapplicable to females, 
minors under a certain age, and blind persons. If legislation of this character 
becomes the fashion in all the States, it seems probable that the tramp will soon 
cease to exist, — public opinion will certainly afford no obstacle to the enforce- 
ment of such laws. From three of the States where statutes for the punishment 
of tramps have existed for some little time, — New Hampshire, Connecticut, and 
Delaware, —the reports as to their operation are very favorable. The member 
of the council for New Hampshire, in his report as to the statutory changes in 
his State, says, of the New Hampshire tramp act: ‘‘ There have been a few 

arrests, and perhaps two or three convictions. The tramps took notice of the 
law and left the State. Prior to the passage of the act we were overrun by 
tramps, but since September, 1878, we have had no trouble with them.” In 
Connecticut, the Hartford Courant recently requested information from every 
city, town, and borough of the State, as to the working of the law. Seven 
columns of answers were received, and, with three exceptions, all expressed 
satisfaction with its operation. A gentleman writes from Delaware to the 


Albany Law Journal, to call attention to the effectiveness of the tramp law of 
that State. 


Statutes Regulating the Sale of Intoxicating Liquors. 


As is usual, numerous attempts have been made to regulate the sale of intoxi- 
eating liquors. Georgia, Iowa, and Louisiana have all passed laws making it 
a misdemeanor to sell or dispense liquors on election days within a certain dis- 
tance of the polls. The legislatures of Maryland and Virginia, following the 
example of other States, seem to have adopted the principle of Sir Wilfrid 


| 
YUM 


GENERAL NOTES. 


Lawson’s Permissive Bill, of which we hear from across the water now and 
then, and which was defined in verse by a late British judge to be, —- 


“A little simple bill that wishes to pass incog., 
To permit me to prevent you from having 
Your glass of grog.” 


Accordingly, several counties have been empowered by the legislatures of 
those States to decide for themselves whether the sale of liquors shall be per- 
mitted within their limits or not. 


Reformation of Criminals. 

In addition to the penal statutes which have been passed, some States have 
endeavored to drive out and destroy the devil, — who, according to the old form 
of indictment, instigates all offenders against the law to the commission of 
crime, — by the enactment of laws looking to the reformation of criminals. 
Iowa, Massachusetts, and Wisconsin have established rules providing for the 
diminution of the terms of imprisonment of convicts in ease of good behavior. 
These rules enable the prisoner to determine precisely at what date his term 
will expire in ease his conduct gives satisfaction to the keeper of the prison, 
and, where the teri is a long one, a very considerable deduction is made. Such 
rules seem well calculated to secure order, but it would be expecting too much 
of them perhaps to anticipate any real ‘‘ change of heart” among prisoners as a 
consequence of their adoption. They undoubtedly create a conviction that 
“honesty is the best policy,” while in jail, but do little to make it plain that 
the same rule holds outside the prison walls. The Massachusetts legislature 
has einbodied a novel idea in a statute providing for the appointment of ‘ proba- 
tion officers,” so called. It is made the duty of these officers to examine into 
the cases of persons arrested for crime, and determine whether they may reason- 
ably be expected to reform without punishment. If they so recommend, the 
court may order the prisoner to be released on probation, upon such terms as it 
may deem just. The probation officers may also inquire into the eases of con- 
vieted prisoners, if the term of imprisonment which they have still to undergo 
does not exceed six months, and recommend their release on probation. If the 
court so directs, or, in case of the Superior Court, the district attorney and the 
county commissioner concur in the recommendation, the prisoner is to be re- 
leased, but on probation only, and may be rearrested and confined for the 
remainder of his term. If the duties of these officers are wisely performed, it 
seems that some good may be accomplished. No doubt it often happens that a 
man of average morality who desires to do right, and for a long time has sue- 
ceeded as well as most men, takes at last a single false step in a moment of dire 
temptation, and eases of sincere repentance may exist among criminals and con- 
viets. General rules which create rewards for good behavior are not likely to 
defeat the ends of criminal statutes, and a sound discretion may well be exer- 
cised in favor of the most meritorious of the criminal classes, to save them from 
utter and hopeless degradation injurious to themselves and useless to the State. 


A few miscellaneous matters remain to be noticed. In Connecticut, next 
October, a proposed constitutional amendment will be submitted to the peo- 
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ple, which declares that the judges of the Supreme and Superior Courts 
shall be appointed by the General Assembly upon the nomination of the Goy- 
ernor. Last October, in the same State, another proposed constitutional amend- 
ment providing that judges should leave the bench at the age of seventy-five, 
was defeated, and the old law under which judges became superannuated at 
the age of seventy remains in force. The Connecticut law is a more reasonable 
one than the statute which ousted Chancellor Kent from the New York bench 
at the age of sixty; but judges frequently retain their power to a greater age 
than seventy, and a good judge is too valuable to the State to be removed by 
the operation of a cast-iron rule, while mind and body remain unimpaired. 

Two useful statutes have been passed in Georgia and Iowa, providing for the 
appointment of commissioners of immigration. The duties of the Iowa com- 
missioners are somewhat vaguely defined to be to induce capital and industry to 
seek investment and employment in the State. The Georgia statute is more 
specific. The commissioner is directed, among other things, to disseminate cor- 
rect information as to the soil, climate, production, and resources of Georgia, to 
arrange special rates of transportation for immigrants, and to keep in his office 
a registry of lands for sale, and of persons who desire to purchase lands, or to 
procure employés or employment. It is plainly of the greatest importance that 
definite information should be given the vast numbers of immigrants now land- 
ing on our shores, concerning the occupations in which there is room for them. 

Georgia has also enacted a usury law, fixing the legal rate of interest at 
cight per cent, and declaring that any person exacting a higher rate shall forfeit 
all interest. The policy of usury laws has been seriously questioned of late, 
and the tendency of modern legislation is in the direction of their abolishment. 
New York is one of the few States which still possess an out and out usury law, 
declaring both principal and interest forfeited in case a usurious loan is made. 
In twelve States and Territories usury laws no longer exist. In sixteen, the only 
penalty which they impose is the forfeiture of the interest. And in ten more, the 
lender forfeits only the excess of the contract rate over the legal interest. 

Another statute, which will meet the disapprobation of those who believe 
that special industries should not be stimulated at the expense of others, has 
been passed in New Hampshire. It provides for the payment of bounties to 
manufacturers of beet sugar. New Jersey, also, offers bounties to persons rais- 
ing flax, jute, and hemp. New Hampshire has taken action upon the vexed 
question of taxation of church property, and hereafter all churches in that State, 
valued at more than ten thousand dollars, must pay taxes upon the excess of 
their valuation over that sum. 

Among the statutes of Louisiana for 1880 is a curious law providing for a 
license tax to be levied on persons engaged in a number of different occupations. 
Almost all occupations, except those of farmers, laborers, and mechanics, seem 
to be made subject to this tax. The act specifies persons engaged in manufac- 
turing, or banking, or in any wholesale or retail business, or in the busine:s of 
insurance, or carrying or storing goods; attorneys, physicians, editors, and many 
others. The amount to be paid varies according to the nature of the occupation 
and the amount of business done. A bank, for instance, pays a license tax of 
twenty-five hundred dollars, if its average deposits for the year amount to two 
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millions and a half. A pawnbroker, whose capital in actual use amounts to fifty 
thousand dollars, must pay an annual tax of two thousand dollars. A lawyer, 
if his gross receipts exceed ten thousand dollars, must pay fifty dollars, but if 
less than two thousand, only five dollars. Provision is made for the examination 
of books and papers for the purpose of discovering the amount of business done, 
and the tax collector is allowed a commission of two and a half per cent on all 
license fees paid. It is not easy to imagine a more vexatious tax than the one 
imposed by this statute. It is inquisitorial, and therefore offensive to the citi- 
zens of a free country. The burden of a year’s interest on the State debt should 
have seemed a trifling one in comparison. It obliges every business man to lay 
open the whole record of his private affairs before the tax collector, and for this 
reason must become odious to the people who are subject to the inquisition. 


Conclusion. 


Other statutes of recent date might be noticed, but I am not unmindful of the 
excellent advice of my predecessor in office at our last meeting, that we should 
not undertake to accomplish too much in the early days of our association, and 
I forbear to weary you further. 

The third annual meeting of the American Bar Association is now organized. 
I congratulate you upon the large attendance and the gratifying evidence of 
increasing interest in our association. 


The Common Law and Codes of Civil Procedure. — The following re- 
marks by Chief Justice Ryan in his recent address before a law class of the Uni- 


versity of Wisconsin in regard to codes of procedure is of peculiar interest. Judge 
Ryan has been upon the bench a long time, and is well known as an able and 
learned judge. With his experience of the working of the code of procedure 
adopted by his own State from New York, his testimony in regard to code 
systems is very valuable. He says: — 


“ With us, far more than on written constitutions, far more than on the fickle and 
fragmentary policy of State or National legislation, personal right, the order and welfare 
of society, rest on the common law. It has no peculiar inspiration. It is only the wis- 
dom of generations of our fathers, interpreting the eternal law of right and wrong. It 
is human, and therefore not perfect. But it has guided the country from which our 
system of law comes, through many centuries of personal freedom and social order; it 
guided the fathers of this country in the estdblishment of civilization and social order 
here, and has guided their posterity into great and prosperous and orderly communities. 
To-day we owe much of what we have and what we are to the common-law order, which 
our fathers planted in the wilderness of mountain and valley, of forest and prairie, which 
are now the United States. It must need amendment, because it is human. It must 
need modification, because society and its habits and necessities have changed and are 
changing. But it is perhaps the noblest contribution —it and the twin system of the 
civil law together are assuredly the noblest contributions — of human legislation to his- 
tory ; the most faithful human copies of the divine law. The common law should always 
challenge all our respect. It merits the reverence, if it needs the correction, of legisla- 
tion. Cautious regard and deliberate care should go to all amendment of it. Pert and 
flippant innovation should not be suffered to lay unskilled and unscrupulous hands upon 
it. Sweeping changes of it, arbitrary substitutes for it, are always in danger of progress- 
ing backward, not forward. This State is suffering to-day from a notable instance of 
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unwise and unhallowed tampering with the common law. The system of pleading and 
proceeding in the courts of the common law, which had grown up with generations of 
lawyers and survived them, matured by the experience of ages, rested in the surest prin- 
ciples of logic and of law. It was in some things over-technical. It had excrescences and 
absurdities ; faults which embarrassed or impeded justice. But these were frailties, not 
essential to the system, which might be easily weeded out from it. Elsewhere they have 
been ; leaving the hereditary wisdom, the adjudicated certainty, of the system redeemed 
from its defects. But, in several States as in this, it has been arbitrarily abolished, sac- 
rificing the essential wisdom of the system for its accidental faults. And, under pretence 
of simplifying the administration of law and facilitating justice, there has been substi- 
tuted for ita crude and mischievous theory, which, attempting to dispense with skill, 
dispenses with certainty and security ; embarrasses the processes of the law; unsettles 
much, far beyond its purpose, which was well settled before ; has vastly increased litiga- 
tion and its cost ; has impeded justice, and added to the uncertainty of the law. If it 
survive, it will need exposition by generations of judges before its innovations, in all 
their scope and effect, will be settled ; and then it will be more or less of an evil, as the 
courts shall have given it more or less of likeness to the system which it displaced. Its 
simplicity is a cheat. It is loose, not simple.. Its plainness is a fraud. It is vague, 
not plain. It makes the remedies of the law a paradise of doubt and ambiguity. It was 
not so intended. It was undoubtedly designed for reform. It is one of countless proofs 
that sudden and violent changes of the law are always dangerous and generally wrong; 
that reforms of municipal law have no assurance of being right, save only when they 
follow, through the wilderness of error, the guiding light of the law of God.” 


NOTES OF EXCHANGES. 


The Study of Jurisprudence. — Under this title A. V. Dicey, Esq., in The 
Law Magazine and Review for August, 1880, calls attention to the great merit 
of Professor Holland's ‘‘ Elements of Jurisprudence” in providing a logical scheme 
or framework for the arrangement of legal conceptions. At the outset, the writer 
declares that ‘ jurisprudence is a word that stinks in the nostrils of a practising 
barrister.” Yet he thinks that any candid person who, putting aside the preju- 
dice exerted by a name which has been monopolized by pedants or imposters, 
considers what jurisprudence really means or ought to mean, will admit that the 
study of jurisprudence is at the present time a matter to be earnestly pressed, 
not only on students, but on every barrister who wishes to be anything more 
that a servile practitioner of technicalities, of which he does not understand the 
full meaning, and of which he cannot follow out the full application. This 
study was never so much needed as now, and nowhere so much as in England 
and America. The common law does not supply, as does the Roman law, any 
general basis and scheine of legal speculation ; and, moreover, the large field left 
open under the common-law system for judicial legislation makes the decision of 
a case, which is in any sense new, depend upon the application and extension of 
received principles. 

“A barrister who knew every line of the statute-book, and remembered every case in 
Fisher’s Digest by heart (if the existence of such a monster be conceivable), would, in 
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spite of his knowledge, be at sea when called upon to deal with any really new question 
such as may arise any day, unless he possessed such a mastery of legal principles as 
enabled him to see not only what was the application, but also what was the legitimate 
extension, of a received legal canon, or of a well-known legal conception. What is 
wanted is not only knowledge, but insight; and, though insight is a gift of heaven, it is 
a talent which may be stimulated or increased by the careful study of legal theory, or, 
in other words, of jurisprudence. Lastly, the mode of mastering the law which used to 
be adopted by the great lawyers of a past generation is becoming less and less feasible 
for their descendants. Men such as Coke, and persons living in far later times than 
Coke, mastered English law by the simple though infinitely laborious process of reading 
every line which was then written on the subject. In Coke’s time this plan could be, 
by a man of unwearied industry and strong memory, carried out to the letter. Even 
fifty years ago there were persons, it may be suspected, who had in substance gone 
through the whole mass of legal literature. Statutory changes were unknown. The 
courts worked slowly. Decisions were rare. If litigants suffered, students gained by 
the delays of justice. The complexity of life and society was less that it is at present. 
When you could travel over the whole of the field of law, it was not absolutely necessary 
to have a complete outline or map of its different parts. As things are, the exhaustive 
method of study is an impossibility. A man who reads every statute and every volume of 
the year’s law reports will certainly find that he has consumed no small amount of the 
time which he can give to study, and if he has any intelligence, he will also find that his 
mere reading does not effect.his purpose. No human memory could store up the amount 
of details thrust upon our supposed student’s attention. If he is to get through his work 
at all, he must rely on a mastery of principles. A score of cases are constantly only illus- 
trations of some one rule ; but rules themselves, if they are to be profitable, require a care- 
ful analysis of the terms in which they are expressed. Moreover, a lot of rules is of 
little worth, unless the rules form a systematic whole.” 


Thus forcibly the writer urges the necessity for the study of law as a science ; 
and this necessity, from the very circumstances of the times, must have thrust 
itself upon the attention of all thoughtful lawyers of the present generation, 
whether English or American. 


Responsibility of Railway Carriers to Passengers in relation to the 
Permanent Way. — The Irish Law Times for Aug. 21 and 28, 1880, contains 
a paper upon this subject. It treats of the defective construction of the permanent 
way as a cause of railway accidents. So many passengers are annually maimed 
or massacred on railways from this cause, that the duties and responsibilities of 
the companies in this relation are deserving of special inquiry. The authorities 
are not wholly in accord as to what degree of care a railway company is bound 
to take of its passengers. 


“While the weight of authority in the United States, as well as here, seems now to 
be in favor of holding that carriers of passengers are not insurers, and are only liable for 
negligence or unskilfulness, the American cases seem to usto lay down in more positive 
terms that the law requires from them the ‘highest degree’ of care and diligence which a 
reasonable and cautious man would use. Taylor v. R. Co., 48 N. H. 304; Simmons v. R. 
Co., 97 Mass. 361; Maverick v. R. Co., 36 N. Y. 378 ; Johnson v. Winona, 11 Minn. 296 
(as regards duty towards employés, see Mr. Seymour D, Thompson’s learned note to 
Smith v. St. Louis, §c. R. Co., 1 Am. Law Rev., x. s. 289; and as regards duty towards 
adjoining land-owners, see Colley v. L. § N. W. Ry. Co., 42 L. T. x. 8. 807, and cases 
discussed in 12 Ir. L. T. 399 et seg.). In the recent case of Steamship City of Panama v. 
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Phelps (October, 1879), Clifford, J., delivering the judgment of the United States Sy. 
preme Court, observed : ‘ Carriers of passengers by land, it was said in one of the early 
cases, are not liable for injuries happening to passengers from unforeseen accident or mis. 
fortune, where there has been no negligence or default; but it was held in the same case 
that the smallest negligence would render the carrier liable, and that the question of 
negligence was for the jury. Aston v. Heaven, 2 Esp. 533. Passengers must take the 
risk incident to the mode of travel which they select; but those risks, in the legal sense, 
are only such as the utmost care, skill, and caution of the carrier, in the preparation 
and management of the means of conveyance, are unable to avert. Hedgeman y. Railroad, 
13 N. ¥Y. 24. When carriers undertake to convey persons by the powerful but dan- 
gerous agency of steam, public policy and safety require that they be held to the highest 
possible care and diligence, the true requirement being that the personal safety of the 
passenger shall not be left to the sport of chance or the negligence of careless agents, 
Railroad y. Derby, 14 How. 468, 486.’ And so in Smith y. British & N. A., &¢. Packet 
Co. (N. Y., April 5, 1880), it was held that the law imposes on carriers of passengers 
the duty of carrying them safely, so far as human skill and foresight can go (citing 58 
N. Y. 133), and of using the utmost care and diligence of very cautious persons (citing 
36 N. Y. 381).”* 


The Legal Relations between a‘Stockbroker and his Customer is 
the title of ashort paper in The Law Magazine and Review for August, 1880, 
which treats more especially of the employment of the broker by the customer 
under the rules of the London Stock Exchange, and of the contract resulting 
therefrom. 


Escape.— The Albany Law Journal for Aug. 28, 1880, regards it as a 
refinement of ¢rueliy to punish a prisoner for escaping. Examples of such 
cruelty are given; a case in Connecticut, Riley v. State, 16 Conn. 47, where a 
prisoner sent outside the prison to a barn to feed and milk a cow, left the State, 
without giving notice that he was going so far. But the court not respecting 
his instinctive impulse for liberty held him guilty of a criminal escape. ‘ What 
a cat-and-mouse play doctrine is this!” exclaims the Journal. A prisoner who 
found the jail so unhealthful and filthy as to endanger his life, was punished for 
leaving. State. v. Davis, 14 Nev. 439. That a prisoner is innocent is no 
reason for his leaving. State v. Lewis, 19 Kan. 260. But if the jail takes fire, 
he is not bound to stay and be burned to death. Whart. Crim. Law, § 1676. 


Limited Liability of Ship-owners is a review by J. F. Mosher in The 
Albany Law Journal for Aug. 28 and Sept. 4, 1880, of the decisions in 
this country and in England which have arisen under the United States statute 
of March 3, 1851, U.S. Rev. Stats. §§ 4282-4286, and 4289, and similar acts 
limiting the liability of ship-owners. The subject is of present interest on — 
account of the large number of marine disasters at sea, and in waters near our 
coast, and in our harbors, during the present year. 


Deviation of Ships to save Property. — A report of a special committee 
of the Edinburgh Chamber of Commerce upon this subject is published in The 
Irish Law Times for Aug. 28, 1880. 


Limitation of Carriers’ Liability. —Conditions in Passengers’ Tickets. 
— The Journal of Jurisprudence and Scottish Law Magazine for September, 
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1880, contains an article upon the question whether a passenger is bound by a 
condition in a railway or steamboat ticket, or in a book of railway coupons, 
freeing the company totally or partially from the responsibility of carriers, to 
which condition his attention has not been called. After an examination of the 
authorities, particularly the English, it is said, in conclusion: “ If a carrier at his 
own hand can limit his public profession of a carrier, and get rid of his common- 
law liabilities, the imposition by the common law of these liabilities as an in- 
cident to the privileges which the carrier is allowed is of no avail; and if he can 
so limit his liabilities, why has it been held necessary to bring knowledge of the 
limitation home to the person dealing with the carrier? And if it is necessary to 
bring home knowledge of the limitation to the person dealing with the carrier, 
we cannot help asking, Why is it necessary? The only answer is, that knowl- 
edge is indispensable to assent, and that assent is necessary to a limitation 
of these liabilities.” 

Comments upon the three leading cases upon conditions in passengers’ tickets 
are deferred till the October number of the Journal. 


The right of a stranger to maintain an action upon a contract made 
for his benefit is discussed by C. G. Tiedman, Esq., in The Central Law Journal 
for Aug. 27, 1880. If A. promises B. for a valuable consideration to pay to 
C., can the latter maintain an action at law uponit? One class of cases, to which 
belongs the case of Lawrence v. Fox, 20 N. Y. 268, answers this inquiry in the 
affirmative. Another class, to which belongs Mellen v. Whipple, 1 Gray 317, 
answers it in the negative. The opposing decisions are irreconcilable; and 
either one class or the other is wrong in principle, however fair the reasons 
given for its support may be. The writer concludes that the position taken in 
the latter class of cases is the more consistent with the general principles of the 
law of contracts. He quite justly criticises the opinion of the majority of the 
court in Lawrence v. Fox. 


Contracts limiting Liability of Carriers by Railway. —Subject con- 
tinued in The Irish Law Times for July 31, Aug. 7 and 14, 1880. 


Practical Jokes.— The Albany Law Journal for Sept. 4, 1880, gives 
cases where practical jokers have been held criminally or civilly liable for the 
fatal effects of their playful pranks. 


Liability of Telegraph Companies for Negligence in Construction of 
Lines, by W. H. Whitaker, in Central Law Journal for Aug. 13, 1880. 


Unrecovered Mortgages, how construed.— Pitisburg Legal Journal 
for Aug. 25, Sept. 1, and Sept. 8, 1880. Relates to Pennsylvania mortgages. 


Do Appeals carry up the whole Case? — Washington Law Reporter for 
Aug. 16, 1880. 


Compelling Prisoner to furnish Personal Evidence of his Identity. — 
Albany Law Journal for Aug. 21, 1880. 


Liability of Sheriffs before Return-day of Execution. — Albany Law 
Journal for Aug. 21, 1880. 
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Individual Liability of Stockholders of Iowa Corporations. — The 
Western Jurist for August, 1880. 


Validity of State Laws regulating Bills of Lading. — Orlando F. Bump, 
Esq., in Central Law Journal for Sept. 3, 1880. 


The Law of Slander as applicable to Physicians, by W. H. Whitaker, 
Esq., of Cincinnati, in American Law Register for August, 1880. 


The Equitable Doctrine as to Gifts inter vivos. — The Law Journal for 
Aug. 28, 1880. 


Stoppage in Transitu.— Consignors and Sub-purchasers. — The Law 
Times for Aug. 28, 1880. 


Civil Duress and Undue Influence.— Kentucky Law Reporter for Sep- 
tember, 1880. 


Is a Divorce granted in the United States valid in England ?— J. F. 
Kelly, Esq., in The Central Law Journal for Sept. 10, 1880. 


Impeaching the Credibility of Witnesses. — Canada Law Journal for 
September, 1880. 


Insurance on Stock of Goods. — Particular Exception. — Albany Law 
Journal for Sept. 11, 1880. 


The Legal Operation of Treaties, by Samuel T. Spear, D.D., in Albany 
Law Journal for Sept. 11, 1880. 


NOTES OF CASES. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


CALIFORNIA. 


Removal of Causes.— An action was brought in the State court to recover 
$15,000 damages for breach of contract of purchase and sale of two mining claims. 
One of the defendants, Sheehy, before the trial or final hearing, filed his petition, under 
subdivision 2 of section 639, U. S. R. S., in the State court, praying the removal of the 
cause, “so far as it relates to him,” to this court. At the same time he appeared, filed 
his bond in due form, gave notice of motion to remove, and made such motion accord- 
ingly. No exception was taken to his sureties or bond. His petition shows all the 
facts necessary to bring his application within said subdivision, to wit: (1) That said 
action was pending; (2) that the alleged cause of action was as above stated ; (3) that 
the matter in dispute exceeds $500, exclusive of costs; (4) that petitioner is an alien, — 
a subject of Victoria I., Queen of Great Britain ; (5) that no trial or final hearing has 
been had; (6) that his co-defendant is a citizen of the State wherein said action was 
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brought, (7) that, so far as the action relates to petitioner, it is a suit “in which there 
can be a final determination, so far as concerns him, without the presence of his” 
co-defendant as party in the cause, — the alleged sale of said mining claims, — to recover 
the purchase-money for which the action is brought, being by four separate deeds, upon 
four separate considerations, for four separate, distinct number of feet, in said distinct 
mines, by plaintiffs to defendants separately and in severalty. The State court refused 
tomake an order of removal. Defendant Sheehy then obtained a certified copy of the 
record, filed it in this court, and gave plaintiffs notice thereof. Plaintiffs then moved to 
remand, on the ground, “ Because the application to remove said cause from said 
Superior Court, and the order denying said application, has not been reversed or set 
aside, and no process has been issued from this or any court requiring said cause to be 
removed to this court.” 

The complaint alleged that the action was upon a jointand several express contract. The 
material inquiry was whether the suit was one in which there could be a final determination 
of the controversy, so far as concerns the defendant Sheehy, without the presence of the other 
defendant as party to the cause. It was contended by the plaintiffs that the action being 
one upon a joint and several express contract, there could not be a final determination of 
the controversy so far as any one defendant was concerned, and therefore such a case 
was not one contemplated by subdivision 2 of section 639, U. S. Rev. Stats. The de- 
fendant insisted that a joint or joint and several obligation is one which is removable. 

Defendant Sheehy cited Freeman on Judgments, § 235; United States v. Cushman, 
2 Sumner, 426; C. C. Procedure, §§ 383-414; Kelly v. Bandini, 50 Cal. 530; Sands vy. 
Smith, 1 Dill. 290; Allen v. Ryerson, 2 Deady, 503; Taylor v. Rockefeller, 6 Reporter, 
226; Wormser vy. Dahiman, 7 id. 740; Goodnough v. Warren, 3 Pacific Coast Law 
Journal, 255. 

The motion to remand was denied. Gibbons v. Sheehy. United States Circuit Court, 
District of California. — Pacific Coast Law Journal, July 24, 1880. 


COLORADO. 


Jurisdiction.— National Banks.—Parties.— The Federal courts have juris- 
diction over all suits by and against national banks, irrespective of the subject-matter. 
Joining merely nominal or personal parties has no effect either to confer or exclude the 
jurisdiction; but trustees, executors, and the like are not formal parties, within the 
meaning of the rule, where, in fact, interested in the litigation. Foss v. First National 
Bank, Circuit Court. Decided July, 1880.— The Federal Reporter, Aug. 17, 1880. 


INDIANA. 


Bankruptcy. — Appeal to be entered within Ten Days though there is 
no Change of Term. — An appeal from an order entered in the District Court sitting 
as a court of bankruptcy should be entered in the Circuit Court within ten days after 
such appeal is taken, although the Circuit Court is in session at the time the order is 
made, and continued so up to the end of the ten days. Jn re McEwen. Circuit Court. 
Reported in full in Weekly Cincinnati Law Bulletin, Aug. 23, 1880, p. 560. 


KANSAS. 


Municipal Bonds.— Negotiability.— Bona Fide Purchaser. — Fraud. — 
It is competent for the legislature to make the negotiability of municipal bonds depend- 
ent upon their delivery by the treasurer of state. A purchaser of such bonds, purport- 
ing upon their face to have been issued under the provisions of a statute containing such 
condition, is not a bona fide purchaser, without notice, where such bonds were fraudu- 
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lently issued without being delivered by the treasurer of state. Lewis v. County Com. 
missioners, Circuit Court. Decided July 23, 1880.— The Federal Reporter, Aug. 11, 
1880. 


Bills of Exchange. — Restrictive Indorsements. — Assignment. — Priy. 
ity. — Two bills of exchange, belonging to the plaintiff at Chicago, were indorsed for 
collection to a bank at Atchison, and by said bank to one at Kansas City, and by the 
latter to defendant, a bank at Hutchinson, Kansas. Held, that they remain the 
property of plaintiff, all the indorsements being restrictive. An indorsement on a bill 
of exchange directing the drawee to pay to another “on account of” the indorser, or 
“for collection,” is a restrictive indorsement, the effect of which is to restrict the further 
negotiability of the bill, and to give notice that the indorser does not thereby give title 
to the bill or to its proceeds when collected. Although there may be no privity 
between the owner of the bill and the last indorsee, yet, if the latter collects the bill, he 
is bound to pay the proceeds to the owner, and the latter may recover in assumpsit, on 
the ground that the defendant has property in his possession which belongs to the plain- 
tiff, and refuses to pay the same over. First National Bank of Chicago v. Reno County 
Bank, Circuit Court. Decided Aug. 11, 1880.— The Federal Reporter, Aug. 24, 
1880. 


MASSACHUSETTS. 


Insurance.— Interest Damages.— Trustee Process. — After action brought 
against an insurance company the defendant was summoned in foreign attachment as 
trustee of the plaintiff. The trastee process was disposed of in some way before judg- 
ment in the original suit. Held, that defendant was liable for interest as damages after 
the expiration of sixty days from the notice and proof of loss, because defendant was 
not prevented from paying the loss by reason of the trustee process. Albion Lead Works 


v. Citizens’ Ins. Co. Circuit Court. Decided July 24, 1880.—3 Federal Reporter, 
197. 


Bankruptcy. — Sale of Debt. — Set-off.— It is not illegal or inequitable for a 
creditor of an insolvent to sell his debt, though it should be to a person who may use it 
in set-off. 

Queere, whether a debt bought after knowledge of the actual insolvency of the debtor 
and before his technical bankruptcy, can be set off. Mattocks v. Lovering. Circuit 
Court. Decided July 24, 1880.—3 Federal Reporter, 212. 


Patents. — License. — Forfeiture. — A breach of covenant does not per se work 
a forfeiture of a patent license. Where a license provides that upon default of its cove- 
nants by the licensee, the licensor may terminate it by written notice, such notice is nec- 
essary to the termination of the license. White v. Lee. Circuit Court. Decided July 
24,1880.—3 Federal Reporter, 222. 


Merchant Seamen’s Act.—Rev. Sts., § 4515.— There is no offence under 
Rev. Sts., § 4515, of receiving on board ship seamen who have been engaged contrary 
to the provisions of title 53, because there is nothing in that title that requires an en- 
gagement to be made before the seamen are received on board. 

If section 4515, Rev. Sts., has any application, it has none to coasting voyages. 
United States v. The Thomas W. Haven. Circuit Court. Decided July 17, 1880.— 
3 Federal Reporter, 347. 


NEW JERSEY. 


Mortgagee.—Libel in Rem.— A mortgagee in possession has a right to file a 
libel in rem for earnings from towage. 


NOTES OF CASES. 743 


Such libellant is entitled to recover the sum due for such towage service, although 
the contract was made with the father of the libellant as the ostensible owner of the ves- 
sel, and although the respondents had been forbidden by an order of a State court, 
founded upon supplementary proceedings, to pay over such earnings to the father of the 
libellant, “or to any one for him, or to any person whatever, until the further order of the 
said court.” In such case, however, although the libellant was not a party to the pro- 
ceedings in the State court, the respondents are not liable in costs for the non-paymeut 
of such earnings. Kearney v. The Pile Driver, §c. District Court. Decided 1880.— 
The Federal Reporter, Aug. 17, 1880. 


Patent. — Assignment. — License. — Any assignment of a patent short of the 
entire and unqualified monopoly is a mere license. 

The surrender of a license by part of the licensees does not avoid the license as to 
the inder of the lic 

The licensees who have been released by such surrender need not be joined with the 
remainder of the licensees in an action on the license. Theberath et al. v. The Celluloid 
Manuf. Co. Circuit Court. Decided July 13, 1880.— The Federal Reporter, Aug. 10, 
1880. 


Patent. — Infringement. — To adopt the methods and designs of the patents, 
although the articles are covered with leather rather than rubber, constitutes an infringe- 
ment. Theberath v. The Rubber and Celluloid Harness Co. Circuit Court. Decided 
July 14, 1880.—The Federal Reporter, Aug. 10, 1880. 


NEW YORK. 


Process.— Amendment.— An action at common law was commenced in the 
United States courts by service of a summons, in form, prescribed by the New York 
State Code. It was signed by an attorney, but it was not under the seal of the court. 
Held, that, under section 911 of Revised Statutes, the process must issue from the court, 
and the evidence that it so issues is the seal of the court and the clerk’s signature; that 
there is nothing in the act assimilating the practice and forms of the Federal courts to 
those of the State courts which abrogates section 911. Held, also, that the process could © 
not be amended under sections 948, 954. Before a process can be amended, there must 
be one to amend, and here there was none. United States Circuit Court, Southern 
District. — The Daily Register, Aug. 14, 1880. 


OHIO. 

Receiver not subject to Garnishment without Leave. —Jury Trial not 
Matter of Right in Tort Case against Receiver in Appointing Court.— 
A receiver being the officer of the court appointing him cannot be sued for damages in 
another court without permission of the appointing court, nor is he subject to garnish- 
ment without such permission. 

Where a receiver is sued by leave in the court appointing him, though on a claim for 
damages for a tort (in this case for death by negligence), the constitutional guaranty ot 
aright to a jury trial is inapplicable, as the court appointing a receiver is a chancery 
court, and as such, while it may, it is not compelled, to calla jury. Kennedy v. J.C. & 
L. R.R. Co. Circuit Court, Southern District. Reported in full in Weekly Cincinnati 
Law Bulletin, Aug. 9, 1880, p. 533. 


PENNSYLVANIA. 


Admiralty. — Demurrage. — Affreightment.— An express stipulation for de- 
murrage in a contract of affreightment is not necessary to entitle the owner of a vessel 
to compensation for his unnecessary or improper detention in loading or unloading. 
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If the custom of the port requires that vessels of a certain character should be 
unloaded in their turn, such vessels must await their turn for a reasonable time, meas- 
ured by the ordinary volume and exigencies of trade at the place of discharge; and it 
is not within the province of an owner of such a vessel, by notice to a consignee, to 
define an arbitrary period within which the cargo must be discharged. 

Demurrage is not recoverable from the shipper and consignee of a cargo of wheat, 
where a vessel was detained four days at the port of Erie, near the close of navigation, 
while waiting, in accordance with custom, to be unloaded in its turn at the elevator, 
where there was nothing to indicate that the number of vessels consigned to the respon- 
dent, and in port at the same time, was extraordinary, or that the delay in unloading 
the vessel was at all unreasonable. The M.S. Bacon vy. The Erie § Western Transpor- 
tation Co. Circuit Court, Western District. Aug. 20, 1880.— The Federal Reporter, 
Aug. 31, 1880. 


Seamen. —Wages. —Sunday Work.—A seaman upon a schooner in the har- 
bor of Frankfort, Mich., where she was towed to receive a cargo of lumber, cannot 
refuse to work on Sunday, in loading the schooner, where the towing vessel is not able 
to enter the harbor by reason of an insufficiency of water, and is lying outside in the 
lake, awaiting the schooner, and is in a place of danger. Where the master was of opin- 
ion that it was necessary, for the safety of the towing vessel, that the loading of the 
schooner (begun on Friday) should be completed on Sunday, and ordered the work to 
be done, it was the duty of the crews to obey. 

In this ease, held, that a seaman refusing to work on Sunday was rightfully expelled 
from the schooner, and forfeited his wages for his disobedience. Smith vy. Schooner J. C. 
King. District Court, Western District. Aug. 2, 1880.— The Federal Reporter, Aug. 
24, 1880. 


Bankruptcy. — Stock. — Construction of Statutes. — A controversy between 
the assignees of a bankrupt and the personal representative of a decedent, as to the pos- 
session of stock or its proceeds, exceeding $5,000 in value, is clearly determinable by a 
suit at law or in equity, under section 4979 of the Revised Statutes, and cannot be dis- 
posed of by a summary proceeding. 

Such claim is barred under section 5057 of the Revised Statutes, within two years 
from the time the cause of action occurred. In re Staibe & Co., Bankrupts. District 
Court, Western District. July 9, 1880.— The Federal Reporter, Aug. 17, 1880. 


TENNESSEE. 


State Contract exempting Railroad from Taxation.— State Construc- 
tion of Statutes when not Binding. — Federal Court. — Where a railroad com- 
pany is incorporated with “ the rights, powers, and privileges ” of a pre-existing company, 
the new company acquires an exemption from taxation guaranteed to the former. The 
word “ privilege ” includes an exemption from taxation. 

Where property has been acquired and investments made under statutory contracts 
generally recognized and believed to be constitutional, in the absence of adjudications 
declaring them to be invalid, the Federal courts are not concluded by the construction 
which the State courts may have given to such statutes subsequent to the acquisition of 
such property rights. Louisville ¢ Nashville R. R. Co. vy. Gaines. Circuit Court, 
Middle District. Reported in full in Weekly Cincinnati Law Bulletin, Aug. 23, 1880, 
p. 562. 

WISCONSIN. 


Fraudulent Claimant of Pension. — The offence of fraudulently making a claim 
to any pension in the civil, military, or naval service of the United States, described in 
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section 5438, Revised Statutes of the United States, applies to any person making such 
claim, and is not confined to persons in the civil, military, or naval service. 

Although the Statute of Limitations of two years would bar the crime of fraudu- 
lently obtaining an entry of defendant’s name on the pension roll and obtaining a cer- 
tificate, yet every time the defendant made a claim on such certificate he committed one 
of the offences described, and an indictment for presenting such claim within two years 
before the date of the indictment is not barred by limitation. United States v. Coggin, 
Circuit Court, Eastern District. Reported in full in Weekly Cincinnati Law Bulletin, 
Aug. 23, 1880, p. 557. 


STATE COURTS. 


CALIFORNIA. 


Maritime Lien.— E. E. Morgan’s Sons were general shipping and commission 
merchants, doing business in San Francisco, and engaged in buying and selling wheat, 
and in chartering vessels for the transportation of wheat from ports of California to 
ports of Europe, to be sold by them for account of the owners. They chariered the 
ship Charles Murdock, of which defendant in this action was master and part owner. 
Plaintiff, the owner of the wheat in controversy, forwarded to Morgan’s Sons, to be 
shipped to Europe, to be there sold by them on his account. Morgan’s Sons placed it 
on board the ship in their own name, and the defendant received it on board as the 
wheat of Morgan’s Sons. After the wheat had been placed on board and the ship had 
received half her cargo, Morgan’s Sons became insolvent, broke the terms of the charter- 
party, and failed to proceed with the loading of the ship. Upon ascertaining these 
facts, plaintiff demanded of defendant the possession of the wheat, but made no tender 


then or at any other time of the freight or charges. eld, that the owners of the ship 
had a lien on the wheat for freight and charges. Hayes v. Campbell. Supreme Court. 
Filed Aug. 26, 1880.— San Francisco Evening Bulletin, Aug. 28, 1880. 


Notice to Corporation. — Knowledge of Agent. — Section 1192 of the Cali- 
fornia Code of Procedure makes land liable for mechanics’ liens on improvements con- 
structed thereon, unless the person owning the land disclaims responsibility, by a notice 
posted upon the premises, within three days after knowledge of the construction. Held, 
that personal knowledge acquired by a director of the Agricultural Society, the owner 
of the land, of the erection of improvements by its tenant, is not the knowledge of the 
society. Lothian vy. Wood and the Southern District and Agricultural Society. Supreme 
Court. Filed July 26, 1880.— San Francisco Evening Bulletin, Aug. 3, 1880. 


Corporation. — Resolution authorizing Loan.— A resolution adopted by the 
trustees of a corporation to borrow $12,985, and execute the notes and mortgage of the 
corporation to secure its payment, does not authorize the execution of the notes and 
mortgage to a person to secure the payment of $12,985 in debts of the corporation, 
which he had purchased and assumed. 

Trustees purchasing Corporation Debts.— The law does not permit the 
president of a corporation to purchase debts of the corporation in his individual 
capacity. Davis v. The Rock Creek Lumber, Flume,and Mining Company. Supreme 
Court. Filed July 26, 1880.— San Francisco Evening Bulletin, Aug. 3, 1880. 


“Way of Necessity.” — Both A. and B. derive title from the same source. The 
grantors of A.’s immediate grantor were the owners of a tract which included both the 
lands of A. and those subsequently by them conveyed to B., the latter adjoining those 
of A., and lying between them and the county road. A. is entitled to a way of neces- 
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sity. Taylor vy. Warneky. Supreme Court. Filed July 26, 1880.— San Francisco 
Evening Bulletin, Aug. 3, 1880. 


Public Lands.— Filing Application to Purchase. — Survey. — An applica. 
tion to purchase land in a thirty-sixth section, filed after the running of the lines of the 
survey, but before the approval of the survey by the Surveyor-General, is ineffectual, 
The State acquires no title in such lands, and can pass none until the plat of survey has 
been approved by the United States Surveyor-General. Medley v. Robertson. Supreme 
Court. Filed Aug. 20, 1880. — San Francisco Evening Bulletin, Aug. 23, 1880. 


Residence of Absconding Debtor.— Where the defendants left Germany and 
came to the United States as absconding debtors, and bought a farm, upon which they 
have resided for eight months, even though they assumed fictitious names for the purpose 
of more successfully eluding the vigilance of their creditors, and have advertised their 
farm for sale, and have said that in the event of selling it they would leave the United 
States, they are not non-residents. “ The rules by which this question must be determined 
are the same whether the persons whose residence is disputed are honest or dishonest 
men, We are aware of the impossibility of reconciling the decisions upon what does or 
does not constitute a residence, but we have ‘never met with any case, nor has any been 
cited, in which it has ever been held that acts similar to those of the defendants in this 
case were not sufficient to establish a residence. If the defendants had come to this State 
free of debt we do not think that the question of their residence would admit of the 
slightest doubt, and the question whether they do so come or not is, in our opinion, 


wholly immaterial.” Eck vy. Hoffman. Supreme Court. Filed Aug. 12, 1880.— San 
Francisco Evening Bulletin, Aug. 14, 1880. 


Counsel Fees in Action to foreclose Mortgage. — The mortgage contained 
a provision that, in case of a foreclosure of the mortgage, the holder should be entitled to 
recover the sum of $100 as counsel fees, in addition to the costs allowed by law. It appeared 
that the attorney for plaintiff in this matter was employed to perform such legal business, 
conveyancing, and searching of records as might be required of him, and received for all 
his services the fixed sum of $10 per month and no more; that his services in this cause, 
were a part of his services so contracted by him to be performed, and plaintiff had not 
contracted to pay, or become liable to pay, to him, or to any other attorney, any fees or 
compensation whatever. Upon the case as presented by the bill of exceptions, we are 
of opinion that plaintiff is not entitled to recover any counsel fees. Plaintiff is not an 
attorney, and therefore cannot be allowed counsel fees for its own services; it cannot be 
allowed any sum for counsel fees for services rendered, or to be rendered, to it by an 
attorney, unless that attorney be entitled to receive it to himself. The object of the law 
allowing counsel fees is not to afford an opportunity, under cover of the name, for specu- 
lation on the part of the creditor, but to reimburse him, in a proper amount, for a sum 
which he pays or becomes liable to pay, or to relieve him of the burden of paying coun- 
sel fees. In this case the plaintiff has paid, and has become liable to pay, nothing as 
counsel fees. It is true plaintiff pays its attorney $10 per month for various legal ser- 
vices, but it does not appear that that sum can be at all apportioned to the services 
rendered herein; neither does it appear that the sum allowed by the court below— 
$100 —will belong to the attorney, or will receive any other direction than to go to the 
plaintiff (see Patterson v. Donner, 48 Cal. 369). Bank of Woodland v. Treadwell. Su- 
preme Court. Filed Aug. 3, 1880.— San Francisco Evening Bulletin, Aug. 6, 1880. 


Writ of Prohibition. — Where a motion is made to set aside an information upon 
the ground that the depositions agd evidence transmitted to the court by the committing 
magistrate, and on which the information was filed, showed that the defendant had com- 
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mitted a higher offence than the crime of manslaughter, for which he had been held to 
answer, a writ of prohibition will not be granted to prevent the court, on hearing the 
motion, from looking into and considering the depositions and evidence transmitted to 
it and on file among the papers of the case. ‘“ Any error committed in the decision of a 
motion can be saved by a bill of exceptions, and be disposed of by appeal, or any other 
method of review known to the law; but judicial acts, which are the subject of review 
by these ordinary and adequate remedies, are not the subject of prohibition.” Ex parte 
Wrede. Supreme Court. Filed Aug. 13, 1880.—San Francisco Evening Bulletin, 
Aug. 16, 1880. 


Stipulation.— Judgment. — Where a plaintiff has obtained a judgment in viola- 
tion of his written stipulation on file in the action, the court in which the judgment was 
obtained can restrain him from enforcing it. McLeranv. McNamara. Supreme Court. 
Filed Aug. 13, 1880. — San Francisco Evening Bulletin, Aug. 18, 1880. 


KANSAS. 


Assault with Intent. — Self-defence.— Evidence of Threats.— In a crim- 
inal prosecution for an alleged assault with intent to kill, where the defendant claims 
that he acted solely in self-defence and to prevent a felony from being committed upon 
him, and evidence is introduced tending to show that such were the nature and character 
of his acts, it is then competent for the defendant, in corroboration of such evidence, to 
introduce other evidence tending to show that the person on whom the alleged assault is 
alleged to have been committed, had, some time previously to such alleged assault, as- 
saulted the defendant with a deadly weapon, and had also threatened to kill him, which 
threats had been communicated to the defendant previously to such alleged assault. 
State v. Scott. Supreme Court. Decided July 12, 1880.— The Central Law Journal, 
Aug. 27, 1880. 


Contract.— Dispute as to Price.— Agent.— Where parties contract for the 
doing of certain work, and the work is done and accepted, and it appears that there was 
a misunderstanding as to the price to be paid for it, the law rejects the understanding of 

seach, and awards reasonable compensation. The same rule obtains where an agent is 
employed to contract for work, and in good faith, and with reasonable care and diligence, 
makes the contract, although such reasonable compensation exceeds the sum which the 
agent was authorized to promise. Turner v, Webster. Supreme Court. Decided July 
12, 1880.— The Central Law Journal, Aug. 27, 1880. 


MASSACHUSETTS. 


Construction of Will.— “Life Tenant.” — A bequest to A., in trust, to have, 
receive, and appropriate to his own use all the income accruing therefrom during his life, 
and with power and authority to use, expend, and apply, from time to time, so much of 
the principal sum to or for his own use as he shall find occasion for and elect to so use 
or expend, remainder over to testator’s heirs-at-law, was held to give to A. a life-estate 
only, the insertion of the provision giving A. the power to use and expend the principal 
was held not to indicate an intention of the testator to give an absolute property, such 
not being its necessary legal effect. Ayer v. Ayer et als. Supreme Judicial Court. — 
The Massachusetts Law Reporter, Aug. 7, 1880. 


Mortgage.— Merger of Mortgage and Extinguishment of Debt. — Where 
A. held a mortgage on B.’s premises, and B. conveyed the premises to C., subject to the 
mortgage, which the grantee assumed and agreed to pay, and C. subsequently, and prior 
to the maturing of the mortgage note, conveyed back to A., subject to the mortgage, and 
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made the mortgage part of the consideration of the deed, it was held that the conveyance 
from C. (who had contracted with B., the original mortgagor, to pay the mortgage) to A., 
the original mortgagee, operated as a payment of the mortgage debt, and that the same 
person who held the mortgage having become the holder of the equity of redemption, 
and there being no intervening incumbrance or outstanding interest in any other person, 
that mortgage is merged and the debt extinguished, and A. cannot afterwards sue on the 
mortgage note and introduce testimony to prove that the market value of the premises 
when conveyed to him by C. was $500 less than the face of the original mortgage note, 
Dickerson vy. Williams. Supreme Judicial Court. — The Massachusetts Law Reporter, 
Aug. 28, 1880. 


Insurance Policy on a Ship.—Insurable Interest.—Oral Contract to 
Purchase. — Statute of Frauds.—On July 5, 1876, the plaintiffs, as agents for 
Machado, made an oral agreement in New York with the owners of a certain vessel for 
her purchase for the sum of $11,000, payable on delivery of a proper bill of sale; and, 
having previously ascertained that the defendant would insure her, they gave directions 
to have the insurance closed. The policy was written on that day. The oral contract 
to purchase was reduced to writing and signed by the plaintiffs and insurer on July 7, 
and a portion of ‘the purchase-money was paid on that day. Possession was taken by 
Machado, the balance due was paid, and a bill of sale was duly executed to a third per- 
son, in trust for Machado, who was a passenger. It was conceded by the defendant that 
Machado was the only person whose interest was insured, as appeared by the declaration 
and the policy. But they contended that he had no insurable interest on July 5, for at 
that time he had only an oral contract for the purchase of the vessel; and that sucha 
contract, being within the Statute of Frauds and incapable of being enforced, gives no 
insurable interest. On these facts it was held that the oral contract to purchase was not 
void or illegal by reason of the Statute of Frauds. Indeed, the statute presupposes an 
existing lawful contract; it affects the remedy only as between the parties, and not the 
validity of the contract itself; and where the contract has actually been performed, even 
as between the parties themselves, it stands unaffected by the statute. It is, therefore, to 
be treated as a valid subsisting contract when it comes in question between other parties 
for purposes other than a recovery upon it. Machado had, under his oral agreement, an 
interest in the vessel, and would have suffered a loss by her injury or destruction. An- 
sinck et al. y. American Insurance Co. Supreme Judicial Court.— The Massachusetts Law 
Reporter, Sept. 4, 1880. 


Entire Contract.— Undisclosed Principal.— Factors. — Action of contract in 
the name of the plaintiff, as surviving partner of the firm of Roosevelt & Son, to recover 
the price of certain plate-glass, alleged to be of the value of $187.45. It appears that 
Hills, Turner, & Harmon were importers and dealers of window and plate glass, and they 
made a contract in writing with the defendant to furnish the glass for a building which 
he was about to erect in Boston, according to the specifications furnished by the architect, 
for the gross sum of $688 in cash. The contract describes the quality and dimensions 
of the glass to be furnished, and the number of lights of each quality. Hills, Turner, & 
Harmon were the selling agents for the plaintiffs in Boston for plate-glass, and the first 
four items of glass to be furnished, as specified in the contract, were plate-glass, and be- 
longed to the plaintiff, having been consigned to tlre firm for sale. The remainder of 
the glass was furnished by the firm. The defendant had no knowledge that any of the 
glass belonged to the plaintiff. It was held that the contract was an entire contract for 
a gross sum, and it was in the power of the factor to sell in this manner to the defendant 
his own goods with those of the plaintiff; that the plaintiff cannot maintain this action 
for the price of his goods sold, and included within the terms of the contract. Roosevelt 
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y. Doherty. Supreme Judicial Court. Rescript filed September 8.— Boston Daily Ad- 
vertiser, Sept. 9, 1880. 


Evidence. — The declarations of a former owner of real estate in disparagement of 
the title are only admissible as evidence when made while the title is in him. Stockwell 
y. Blaney. Supreme Judicial Court. Rescript filed September 9.— Boston Daily Adver- 
tiser, Sept. 10, 1880. 


MISSOURI. 


Railroad Fires.— Negligence. — The evidence showed that, immediately after 
the passage of defendant’s train, fire sprang up on its right of way, adjoining plain- 
tiff's premises, and after burning there for some hours was driven by the wind to plain- 
tiffs premises, and destroyed his property ; that no fire was visible along the railroad 
until after the train had passed; that the wind had been blowing all day, and it was 
very dry. Held, that this was sufficient proof from which the jury might infer that the 
fire was occasioned by sparks or coals from the defendant’s engine, and that this made 
out a prima facie case that the fire was the result of the carelessness or negligence of 
defendant’s servants, and was the proximate cause of the damage to the plaintiff. 

A railroad is not liable for damages resulting from the failure of its servants to ex- 
tinguish a fire which they have discovered on its track, although it was caused by sparks 
or coals from its engine. Kenney y. Hannibal, &c. R. R. Co. Supreme Court. De- 
cided June, 1880.— The Central Law Journal, Aug. 27, 1880. 


Sale without Delivery and Separation. — Creditor. — A sale unaccom- 
panied by immediate delivery is void as to creditors, though delivery be made before 


levy by the creditors. 

If a person whose goods are by his fault intermingled with those of an execution 
debtor has notice of the levy, the burden is on him to make the separation. Franklin 
v. Gummersell. Court of Appeals. Decided June, 1880.— The Central Law Journal, 
Aug. 13, 1880. 


NEBRASKA. 


Negotiable Paper.— Notice by Mail of Dishonor.— Where an indorsee or 
other person entitled to notice of the dishonor of a negotiable instrument resides within 
the same post-office delivery with the one whose duty it is to give notice, then the notice 
must be served or left at the residence or place of business of the one entitled to it, and 
the notice can be sent by mail only in case the one to be notified resides nearest to it, or is 
in the habit of receiving his mail matter at another post-office than the one from which 
such notice is sent.— Forbes v. Omaha National Bank. Supreme Court. Decided 
June, 1880. — The Central Law Journal, Sept. 3, 1880. 


SOUTH CAROLINA. 


Principal and Agent.— Conversion of Collaterals by Request.— 1. Where 
money of a principal was lent by his agents, and the notes of the borrower were secured 
by a deposit of negotiable collaterals, which were fraudulently misappropriated by the 
agents, the principal is responsible for their value. Reynolds v. Witte. To appear in 
13 S. C. 

2. A principal is civilly responsible for the fraudulent act of his agent where the act 
is done in the course of the agency, and by virtue of the authority as agent. bid. 

3. The borrower having offered to pay the notes at their maturity, the principal is 
liable for the market value of the collaterals at that date. bid. 
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Confession. — An instruction to a jury that if a party hears a criminal charge 
against himself, and made in his presence, and says nothing, it is an admission on hig 
part, and in the eye of the law the party accepts that charge as his confession, — Held, 
erroneous. State v. Edwards. To appear in 13 8S. C. 


1. An administrator put upon his inventory a due-bill given by himseif 
but barred by the Statute of Limitations, — //e/d, that this was not a new 
promise, and that the claim was barred by the Statute of Limitations. Black v. White, 
To appear in 13 S. C. 

2. An administrator sued for an accounting may, without formally pleading the 
Statute of Limitations, rely upon it as relieving him from liability to account for a due- 
bill given by himself. bid. 

3. A claim of an intestate against her administrator barred by the Statute of Limita- 
tions is not paid by operation of law when letters of administration are granted. The 
rule applies only to legal and not to moral obligations. bid. 


When the Constitution prescribes certain requisites in the enactment 
of a statute, the court may look behind the seal of the State, the approval of the 
governor, and the signatures of the presiding officers of the General Assembly, to ascer- 
tain whether the constitutional requirements have been complied with. State, ex rel, 
Atty.-Gen., v. Hagovd. To appear in 13 S. C. 


Extradition between States.—1. Whenever the governor of a State demands 
of the governor of another State the body of a person as a fugitive from justice, produc- 
ing at the same time a copy of indictment found or affidavit made, certified to be au- 
thentic by the demanding governor, and showing that the person demanded is charged 
with the commission of some crime in the State from which he has fled, it is the duty of 
the governor upon whom the demand is made to cause the arrest and delivery of the 
person demanded. Ex parte Swearingen. To appear in 13 S. C. 

2. The term “ flee from justice,” in art. 4, § 2, of the Constitution of the United 
States, includes cases where a citizen of one State commits a crime in another State and 
then returns to his home. bid. 


Acceptance. — Offer of Guaranty. — 1. A written offer to guarantee the debt 
of another in consideration of forbearance to the principal debtor is not a complete con- 
tract, nor binding upon the writer until notice of acceptance is given to him, even though 
forbearance is afterwards granted. Duncan § Shumate v. Heller. To appear in 13 S. C. 

2. Notice of acceptance by the creditor to the debtor who delivers the letter of guar 
anty is not notice to the guarantor, there being no proof of agency. bid. 


Negligence of Railroad in regard to Culvert.— The breaking of a culvert 
under embankment of defendant’s road in a freshet, having caused an accumulation of 
water which, the culvert being opened, overflowed plaintiff's land to his damage, the 
circuit judge charged the jury that if the servants of the defendant let off the water, the 
defendant was liable for the actual damage therefrom ensuing to the plaintiff, no matter 
how much care and caution they exercised. Held, erroneous, and that the defendant was 
not liable unless guilty of negligence in setting free the accumulated water. Mills v. 
Railroad Company. To appear in 13 8. C, 


TEXAS. 


Corporations. — Transfer of Shares.— Wrongful Issue of Certificate.— 
The by-laws of a corporation provided that a transfer of its stock should be made in 
writing, and that, upon the presentation of such transfer with the certificate to the secre- 
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tary, anew certificate should be issued to the assignee, and the certificates of stock con- 
tained a provision to the like effect. B., the owner of stock, transferred the same, with 
the certificate, to F., from whom plaintiff received a transfer with the certificate for value. 
B. subsequently transferred the stock for value to M., but without the certificate. The 
corporation issued a new certificate of the stock to M. Held, that the corporation was 
liable to plaintiff for the value of the stock, even though the record in the books of the 
company showed title to the stock in M. at the time plaintiff purchased the certificate. 
Strange v. Houston R. R. Co. Supreme Court. Decided June, 1880. — The Galveston 
News, July 12, 1880. 


Public Employment, Warehousing and Compressing Cotton not a. 
—A business privati juris cannot be declared by the courts publici juris, and this princi- 
ple is not affected by the circumstance that itis carried on by a corporation. The busi- 
ness of warehousing and compressing cotton is privati juris. It will not, in the absence 
of legislation, become publici juris by reason of its extent. The business is free to every 
one who wishes to engage in it. No grant or franchise need be obtained from the State 
to authorize those desiring to do so to embark in this character of business. It is not 
one of the employments which the common law declares public. Ladd v. Southern 
Compress Co. Supreme Court. Decided June, 1880 — The Central Law Journal, 
Aug. 27, 1880. 


ENGLAND. 


Use of Highway by Builder. — Damages. — Semble, that when the private 
right of the owner of a house adjoining a highway to access from his house to the high- 


way is interfered with by an unreasonable user of the highway by a builder, who piled 
bricks in the street and other materials, the owner is entitled to recover damages from 
such builder for his loss of custom in a business which he carries on on his premises, and 
damages also because he has suffered a particular injury from a public nuisance. Rose 
v. Groves, 5 M. & G. 613, and Lyon v. Fishmonger’s So., L. R. 1 App. C. 662, followed. 
Fritz v. Hobson, L. R. 14 Ch. D. 542. 


Estate Tail.— Rule in Wild’s Case. — Sir J. Brooke by his will gave his 
landed estate to his eldest son, H. W. B., “and to his children lawfully begotten,” and 
in case he died without issue, then to his second son, C., and if C. died without children, 
then to his daughter Harriet. The will contained this clause: “I do hereby give and 
leave a full discretionary power to each of my children arriving at the possession of this 
landed property to dispose of it by their will to one or to each of their children, in such 
manner and in such proportions as shall seem to them meet and right.” H. W. B, 
never had a child. C. died before H. W. B., amd left only a daughter. H. W. B., after 
entering into possession, disentailed the estate, and left it by will to the defendant, his 
wife’s nephew. /e/d, that he had a right to so will it, as he took an estate tail under 
the will, and the rule in Wild’s Case, 6 Co. R. 17, followed. Cligford v. Koe, L. R. 5 
App. C. 447. 


Husband and Wife.— Necessaries.— Credit.— A husband whois able and 
willing to supply his wife with necessaries, and who has forbidden her to pledge his 
credit, ennnot be held for necessaries bought by her; and a tradesman, without notice 
of the husband’s prohibition, and without having had previous dealings with the wife 
with his assent, cannot maintain an action against him for the price of articles of female 
attire suitable to her station in life, and supplied to her upon his credit but without his 
knowledge and consent. Debenham vy. Mellon, L. R. 5 Q. B. D. 394. 
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Bill of Sale.— After-acquired Property. — Stock in Trade.— By bill of 
sale the grantor assigned to the grantee the stock in trade then in certain specified 
premises, and also the stock in trade which should or might at any time during the con. 
tinuance of the security be brought into the premises, either in addition to or in substitution 
for stock in trade therein at date of the bill of sale. J/e/d, the assignment was sufficient 
to pass the property in stock in trade afterwards brought into the premises. Lazarus y, 
Andrade, L. R. 5 C. P. D. 318. 


Vendor and Purchaser.— Stoppage in Transitu.— When the purchaser of 
goods has resold them, though the vendor by the resale loses the right to stop the 
goods themselves in transitu, he is entitled (if he gives what, had there been no resale, 
would have been a valid notice of stoppage) to intercept, to the extent of his own unpaid 
purchase-money so much of the sub-purchaser’s purchase-money as remains unpaid by 
him. Notice of stoppage in transitu given to ship-owner held not sufficient: it should 
be given to the master. x parte Falk. In re Kiell, L. R. 14 Ch. D. 446. 


Privilege. — Arrest. — A member of Parliament is entitled to privilege from arrest 
for forty days both after and before the meeting of Parliament, and after both a proro- 
gation and a dissolution ; and this privilege applies to a person who was a member of the 
old Parliament which was dissolved on March 24 and was not re-elected to the new Par- 
liament which met on April 29. Motions were made to arrest such person on March 24 
and on April 6, butdenied. Jn re Anglo-French Co-operative So., L. R. 14 Ch. D. 533. 


Principal Undisclosed. — Agent Insolvent.— C., an agent of defendants, 
bought oil of plaintiffs, informing them that he was buying for principals, whose name 
he did not disclose. The terms of sale were “cash on or before delivery.” The plain- 
tiffs delivered the oil to C. without insisting upon prepayment, and defendants paid C., not 
knowing that the plaintiffs had not been paid. C. thereupon became insolvent, and 
plaintiffs sued the defendants for the price of the oil. Held, that action could be 
maintained. Jrvine et al. v. Watson, L. R. 5 Q. B. D. 414. 


Damages. — Loss of Profits. —In an action against the defendants for personal 
injury, the plaintiff, an eminent physician, obtained a verdict for £7,000 damages, which 
was set aside as insufficient, and upon a second trial the jury awarded him the sum of 
£16,000. Held, that verdict was not excessive, and that the jury, in assessing damages 
in such action, may take into consideration, besides the pain and suffering of the plaintiff 
and his necessary expenses, the loss he has sustained through his inability to continue 


a lucrative professional practice. Paillips v. London & So. Western Railway Co., L. R. 
5 C. P. D. 280. 


Deviation. American Decisions. — Crocker v. Jackson. — Cockburn, 
C. J.: “ The case before us is one of the first impression, so far as our courts are con- 
cerned. I am glad we have the advantage of the assistance afforded to us by the de- 
cisions of the American courts and the opinions of American jurists, whom accident has 
cause to anticipate us on this question, and although the decisions are of course not 
binding on us, yet the sound and enlightened views of American lawyers in the adminis- 
tration and development of the law, —a law, except so far as altered by statutory enact- 
ment, derived from a common source with our own,—entitle their decisions to the 
utmost respect and confidence onour part. On the point before us the law is nowhere 
better stated than in the judgment of Mr. Justice Sprague in the case of Crocker v. 
Jackson, Sprague, 141.” Scaramanga y. Stamp, L. R.5 C. P. D. 295. 


